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United States Court of Appeals for the 
District of Columbia I 


a District Court of the United States for the 

District of Columbia. 

No. 87607 At Law 

The United States of America ex rel The Kansas City 

Southern Railway Company, Relator , j 

i 

vs. 

i 

Interstate Commerce Commission, Respondent, 

| 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the District Cojurt of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Filed September 28 1936 | 

I 

In the District Court of the United States for tlfe District 

of Columbia 


Law No. 87607 

The United States of America ex rel. The Kansas City 
Southern Railway Company, Relator , j 

vs. | 

Interstate Commerce Commission, Respondent 
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Amended Petition 


File Sept. 28/36 A. A. W. 

SAMUEL W. MOORE, 
FRANK H. MOORE, 

A. F. SMITH, 

509 Kansas City Southern Building, 
Kansas City, Missouri. 

T. P. LITTLEPAGE, 

Union Trust Building, 
Washington, D. C. 
Attorneys for Relator . 

September 25, 1936. 

2 In the District Court of the United States for the 

District of Columbia 

Law No. 87607 

The United States of America ex rel The Kansas City 
! Southern Railway Company, Relator 

vs. 

Interstate Commerce Commission, Respondent 

Amended Petition 

To the District Court of the United States for the District 
of Columbia: 

Now comes the relator, The Kansas City Southern Rail¬ 
way Company, and respectfully shows to the Court: 

I 

The relator, The Kansas City Southern Railway Com¬ 
pany, is a railroad corporation, duly organized and exist¬ 
ing under and by virtue of the laws of the State of Missouri, 
and having its principal office and place of business in 
Kansas City in the State of Missouri. 

II 

The said relator is and for many years has been a com¬ 
mon carrier by railroad, engaged in the transportation of 
persons and property in interstate commerce between 
points in various States of the United States, and as such is 
subject to the provisions of the Interstate Commerce Act, 
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| 

as amended (U. S. Code, Title 49, Section 1, and following 
sections), and various other Acts of Congress, designed to 
regulate such transportation in interstate qommerce. 

3 The relator owns and operates, and for m&ny years 
has owned and operated, a line of railroad into the 

City of Kansas City, Missouri. The line of railroad of 
relator connects, and for many years has connected, at 
Kansas City, Missouri, with the railroad of the Kansas 
City Terminal Railway Company (hereinafter called the 
Terminal Company). 

111 ! 

The respondent, the Interstate Commerce Commission 
(hereinafter called the Commission) is and for many years 
has been a commission created by Act of Congress, and 
charged with certain duties under the Interstate Commerce 
Act, as amended, and under other acts enacted by Congress 
and relating to interstate commerce. 

o i 

IV | 

i 

The Terminal Company is and for many years lias been a 
railroad corporation organized and existing undCr and by 
virtue of the laws of the State of Missouri, paving its 
principal office and place of business at Kansas City in the 
State of Missouri. The Terminal Company \tfas incor¬ 
porated in 1906 for the purpose of acquiring, constructing, 
owning and operating a union passenger station and other 
passenger and freight terminal facilities (hereinafter col¬ 
lectively referred to as facilities) in Kansas City,!Missouri, 
and Kansas City, Kansas, and such facilities werO acquired 
and constructed, and the Terminal Company has been, since 
November, 1914, and now is, operating the saic^ facilities 
in interstate commerce. It is a common carrier, subject to 
the provisions of the Interstate Commerce Act, as! amended, 
and Acts supplemental thereto. 

4 V | 

On February 18,1935, relator, The Kansas City Southern 
Railway Company, filed its complaint, hereinafter referred 
to as “the complaint,’’ before the respondent, the Com¬ 
mission, naming as defendants the Terminal Company and 
eleven other railway companies as follows: 
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The Alton Bailroad Company, a railroad corporation of 
the State of Illinois, the successor through foreclosure and 
sale of the Chicago and Alton Bailroad Company; Chicago 
Great Western Bailroad Company, a railroad corporation 
of the State of Illinois; Chicago, Milwaukee, St. Paul and 
Pacific Bailway Company, a railroad corporation of the 
State of Wisconsin, the successor through foreclosure and 
sale of the Chicago, Milwaukee & St. Paul Bailway Com¬ 
pany; Chicago, Burlington & Quincy Bailroad Company, a 
railroad corporation of the State of Illinois; St. Louis-San 
Francisco Bailway Company, a railroad corporation of the 
State of Missouri, successor by foreclosure and sale of 
St. Louis & San Francisco Bailroad Company, and J. M. 
Kurn and John G. Lonsdale, Trustees of the said St. Louis- 
San Francisco Bailway Company, Debtor; Union Pacific 
Bailroad Company, a railroad corporation of the State of 
Utah; Wabash Bailway Company, a railroad corporation of 
the State of Indiana, successor by foreclosure and sale of 
the Wabash Bailroad Company, and Norman B. Pitcairn 
and Frank C. Nicodemus, Jr., Beceivers of the railroad 
and property of the said Wabash Bailway Company; The 
Missouri-Kansas-Texas Bailroad Company, a railroad cor¬ 
poration of the State of Missouri, successor by foreclosure 
and sale of the railroad and property of the Mis- 

5 souri, Kansas & Texas Bailway Company. The 
last named nine railway companies, including the 

relator, are hereinafter sometimes referred to as the 
smaller users. The Atchison, Topeka and Santa Fe Bailway 
Company, a railroad corporation of the State of Kansas; 
The Chicago, Bock Island and Pacific Bailway Company, 
a railroad corporation of the States of Illinois and Iowa, and 
Frank O. Lowden, James E. Gorman and Joseph B. Flem¬ 
ing, Trustees of the estate of the said The Chicago, Bock 
Island and Pacific Bailway Company, Debtor; Missouri 
Pacific Bailroad Company, a railroad corporation of the 
State of Missouri, successor by foreclosure and sale of the 
Missouri Pacific Bailwav Company, and Guy A. Thompson, 
Trustee of the said Missouri Pacific Bailroad Company, 
Debtor. The last three named railway companies are herein 
sometimes referred to as the larger users. 

All of the foregoing corporations are herein sometimes 
referred to as the tenant lines. A copy of the complaint 
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I 

is hereto attached marked Exhibit I, and relator prays that 
it be made a part hereof with like effect as though copied 
herein verbatim. j 

VI 


The general purpose of relators complaint wak first, to 
secure a finding from the Commission, after a healing [that 
the charges exacted by the Terminal Company,, finder the yS 
Operating Agreement hereafter referred to, from bomplain- 
ant and the other smaller users for the use and enjoyment 
of the facilities of the Terminal Company, werq and are 
grossly unjust, inequitable and discriminatory, and 
6 contrary to the public interest and irT conflict with 
the policy of Congress in the regulation of inter¬ 
state commerce, in view of the comparatively small use 
made by them and each of them of the terminal facilities, 
and that such charges unduly inflate and distort tbie operat¬ 
ing costs properly attributable to them and each of them 
and to their traffic, and constitute a n un djte-prejudice to and ^ 
burden upon their interslafT^Tnn^ 

.to ren**^$[ 

der adequate and efficient transportation service in inter- ^ j ^ 


state commerce at the lowest cost consistent with the fur 
nishing of such service; and that a continuation of said C / 5 
disproportionate burdens, suffered by them, will inevitably ^ * 
lessen their ability properly to serve interstate commerce; 
and that the charges exact ed of the three larger users con¬ 
stitute an undue, u nreasona ble^and" unlawful preference, 
advantage and discrimS^bff ~tfT"tlreif"f aVo~f 7'and to t he 
interstate commerce carried on by them, and eachfoflFem. -J 
It is further alleged in the complaint that thecBargS^^ 
exacted by the Terminal Company should be upon $ome fair 
and equitable basis, and should be actually or approximately 
in proportion to the use made by each of the tenant lines 
of the terminal facilities, so that the traffic of bach line 
shall bear its just and fair proportion of the operating 
costs created thereby, and that any contribution^ exacted 
from complainant beyond such proportion constitute an 
unjust discrimination against interstate commerce?" 


It was further alleged in the complaint that after hear- ^ 
ing and the making of its findings as aforesaid the Com¬ 
mission should make its order requiring the Term- 
7 inal Company and the larger users to cqase and 
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desist from exacting payments in excess of such as 
the Commission shall find to be fair, just and equitable. 
The complaint was not primarily directed to the relief of 
the relator or the other smaller users considered as private 
corporations, but was primarily directed to the protection 
o f interst ate commerce, in the public interest, in protecting 
it againsf'burdeh some charges which tended to impair its 
usefulness and efficiency, in conflict with the policy of Con- 
gress^nd Congressional enactments in that behalf. 

Upon the filing of the foregoing complaint with the 
Commission three of the smaller users, the Alton, the Great 
Western and the Wabash, filed answers admitting the al¬ 
legations of the complaint and cross-bills asking for the 
same relief as that demanded by complainant; the Terminal 
Company and the larger users filed answers and motions to 
dismiss the complaint upon the ground, among others, that 
the Commission was without jurisdiction to entertain the 
complaint. The Commission on November 11, 1935, filed 
its report (211 I. C. C. 291) sustaining the motions to dis¬ 
miss upon the ground that the complaint did not disclose 
a cause of action which it had jurisdiction to entertain. 
Relator alleges that the Commission in fact possessed full 
jurisdiction to entertain the complaint and pass upon it, 
and that it erroneously misconceived the law in sustaining 
said motions to dismiss and thereafter dismissing the com¬ 
plaint and the cross-complaints. The purpose of this peti¬ 
tion is to secure a writ of mandamus to require the Com¬ 
mission to assume jurisdiction of the complaint and to pro¬ 
ceed to its determination in due and orderly course. 

8 VII 

For the convenience of the Court and counsel, relator 
summarizes in the following paragraphs VIII to XIX, in¬ 
clusive, the allegations of the complaint, but with the re¬ 
servation that the allegations of the complaint, which were 
admitted by the motions to dismiss, heretofore and hereafter 
referred to, shall control in the determination of the Juris¬ 
diction of the Commission 

vm 

On June 12, 1909, an Operating Agreement was entered 
into between the Terminal Company, as party of the first 
part, and the railroads above named, or their predecessors 


j 
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(except the relator and the Chicago Great Western Rail¬ 
road Company), as parties of the second part,! and the 
Illinois Trust & Savings Bank as Trustee, as paijty of the 
third part, in and by which agreement provisions were 
made for the construction of a union passenger Ration at 
Kansas City, Missouri, together with extensive freight and 
passenger facilities, and for the use of such station and 
other facilities of the Terminal Company by the parties of 
the second part. On January 24, 1910, an agreement sup¬ 
plemental to the Operating Agreement of June 12, |1909, was 
entered into between the Terminal Company, as | party of 
the first part, and The Kansas City Southern Railway Com¬ 
pany and Chicago Great Western Railroad Coihpany, as 
parties of the second and third part, respectively, and 
Illinois Trust and Savings Bank, as Trustee, as| party of 
the fourth part, in and by which said agreement all of the 
terms of the said Operating Agreement of June 12, 1909, 
were made effective as to the Chicago Great Western 
9 Railroad Company and The Kansas City Southern 
Railway Company, to the same effect as thbugh they 
had been parties thereto originally. 

The Operating Agreement of June 12, 1909, and the sup¬ 
plemental agreement of January 24, 1910, constitute one 
agreement in fact and in effect, and are hereinafter termed 
the Operating Agreement, the terms of which have been con¬ 
cisely and accurately stated by the Commission, as herein¬ 
after set forth, and copies of which, for convenience, are 
hereto attached and made a part hereof and marked Ex¬ 
hibit 2. All of the twelve railway companies parties thereto 
(other than the Terminal Company) and their successors, 
are herein referred to as the Tenant lines. All of the tenant 
lines have been since November, 1914, and now are, using 
the facilities of the Terminal Company under j the said 
Operating Agreement, and are paying the compensation for 
such use specified therein. The Operating Agreement by 
its terms extends for a period of 200 years from November 
1, 1914, that is, until November 1, 2114. I _ 

Each of the tenant lines, as a part of the original plan, 
subscribed and paid for $100,000.00 par value of t}ie capital 
stock of the Terminal Company. The total authorized 
capital stock of the Terminal Company is $50,000,000.00. 
Under the terms of the Operating Agreement it i$ not pos¬ 
sible for any tenant line to receive a net profit a$ a stock- 


i 
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holder or otherwise, from the operation of the facilities of 
the Terminal Company, and the only benefit it can receive 
from such ownership is the use of the facilities of the 
Terminal Company under the Operating Agreement 

10 and the right to participate in stockholders’ meet¬ 
ings and in the election of directors of its own selec¬ 
tion. 

It is not practicable for complainant to make a substan¬ 
tially greater percentage of use of the freight and passenger 
facilities of the Terminal Company than it now does, having 
regard to its traffic and facilities and its obligation to pro¬ 
vide adequate, economical and efficient railway transporta¬ 
tion service under honest and efficient management. 

On June 12, 1909, a Stock Trust Agreement was entered 
into between the ten tenant lines and the Pioneer Trust 
Company, and this was supplemented on January 24, 1910, 
bringing in the other two tenant lines, the two agreements 
constituting one contract. By virtue of this contract all of 
the stock then owned or thereafter acquired by the tenant 
lines was transferred to the said Pioneer Trust Company as 
Trustee, for the purpose of guaranteeing the performance 
by each of the tenant lines of its obligations under the 
Operating Agreement. Each tenant line, in said agree¬ 
ment, retained the right, while not in default in making pay¬ 
ments under the Operating Agreement, to vote the shares 
of stock so owned by it under proxies to be furnished by 
the Trustee, but with the provision that if any tenant line 
should be excluded from the use of the facilities by reason 
\ of default in making said payments, then its stock was to 
be held by the Trustee for the benefit of the tenant lines 
not then in default and continuing to enjoy such use. 

11 IX 


On January 3, 1910, the Terminal Company executed its 
First Mortgage and Deed of Trust securing an issue of $50,- 
000,000 par value of 4% bonds. These bonds are in effect 
guaranteed by each of the tenant lines. That is, each tenant 
line assumes the payment of one-twelfth of the total amount 
] at maturity, and likewise assumes pro rata the payment of 
} the shares of any tenant line or lines in default. All of the 
said bonds were issued and practically all of the same are 
now outstanding. Said bonds mature by their terms in 
1960. 
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Under Section 1 of Article II of the Operating Agree¬ 
ment, each of the tenant lines is required to pay to the 
Terminal Company as rental, or in the nature of rental 
(all of said payments being referred to in the preamble to 
the Operating Agreement as “rentals”)* as compensation 
for the use of its facilities, an annual sum, measured by 
one-twelfth of all interest due annually upon tjhe First 
Mortgage bonds of the Terminal Company in the principal 
sum of $50,000,000.00, and a like amount of interest upon 
bonds which may be issued by it when said First Mortgage 
Bonds fall due; together with one-twelfth of the annual 
taxes, and other governmental charges of any kind made 
against the Terminal Company or its properties. These 
payments are on a numerical basis, entirely irrespective of 
the use made by the tenant lines of the facilities. The { 
tenant lines are also required to pay a share of the expense 
of maintaining and operating the facilities, but these pay¬ 
ments are on a basis of use, as distinguished from a numeri¬ 
cal basis. The tenant lines are further required to 
12 assume, in equal parts, and pay, any of the afore¬ 
mentioned amounts due from any one of the tenant 
lines which may be in default or which may fail to I make the 
payments so required by it under the said Operating Agree¬ 
ment. 

The Operating Agreement, in Sections 2 and 4 pf Article 
I, grants to each of the tenant lines the right andj privilege 
of running and operating its passenger trains arid freight 
trains upon and over the railroad and tracks of the Term¬ 
inal Company for a period of 200 years, upon the terms 
and conditions set forth therein. The use of said; facilities 
by each of the tenant lines is expressly conditioned upon the 
making of such payments. If any tenant line defaults in 
the making of said payments, or any of them, its right to 
use the facilities will cease. There are appropriate pro¬ 
visions for the reinstatement, within a period of |one year, 
of a Company in default and for that reason excluded from 
the use of the facilities, upon its making payment of all 
amounts in arrears, together with interest thereon. Ever 
since November, 1914, relator and the other tenant lines 
have made payments under the Operating Agreement in ac¬ 
cordance therewith. 
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XI 


As provided in the Operating Agreement, the Terminal 
facilities have been divided into sections or zones, num¬ 
bered consecutively from 1 upwards. As shown by the blue 
print attached to the complaint, sixty-seven of such sections 
or zones have been created. Some of the tenant lines make 
comparatively small use of the TerminaPs facilities, with 
their trains and movements, while others make a much 
greater use of these facilities, and operate a large 
13 number of trains and a large number of movements 
over the facilities. The percentage of use of the 
facilities as a whole by the tenant lines, so far from being 
equal or even approximately so, is grossly disproportionate, 
and the payment of compensation therefor, upon a numeri¬ 
cal basis, as distinguished from a user basis, constitutes, as 
pointed out later, an undue burden upon and prejudice to 
the interstate commerce of the smaller users. Three of the 
tenant lines, the Santa Fe, Missouri Pacific and Rock 
Island, hereinafter referred to as the larger users, have 
made, and now make, a much larger use of such facilities 
than the other nine users, including relator, hereinafter 
referred to as the smaller users. The average per cent, of 
use of the facilities in 1934, as computed by the Terminal 
Company and acquiested in by all the tenant lines, which is 
fairly typical of other years, was as follows: 

Average 
per cent. 

Road of use 1934. 


A., T. & S. F. 

Alton . 

c., b. & q. 

C. G. W.. 

c., m. st. p. & p. 

Trustees, C., R. I. & P. 
F. C. S» ••••••••••••••• 

............... 

Trustees, Mo. Pac. 

Trustees, St. L.-S. F. ... 

Union Pacific . 

Receivers, Wabash 


27.75 

4.24 
7.99 
2.03 
3.00 

16.24 
1.73 
5.38 

17.51 

4.08 

5.85 

4.20 


100.00 
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i 

As above stated, each of the tenant lines pays for the 
use of the facilities made by it, the same amount, in the 
nature of rental, measured by the amount of interest and 
taxes of the Terminal Company. Each tenant line pays 
8-1/3% of the total of such interest and taxes, and 

14 the amount so payable by each tenant line on that 
account amounts to approximately $200,000.00 per 

year. As shown in the foregoing table, the three larger 
users, Santa Fe, Missouri Pacific and Rock Island, en¬ 
joyed a use of 27.75% 17.51% and 16.34%, respectively, or, 
in the aggregate, 61.5% of the total use, and in 1934 paid in 
the aggregate for such use an equivalent of but 25% of the 
interest and taxes of the Terminal Company amounting to 
$573,667. The nine smaller users in the same year enjoyed 
but 38.5% of the total use of the facilities of the Terminal 
Company and for such use paid in the aggregate Ian equiva¬ 
lent of 75% of the Terminal Company’s interest and taxes 
amounting to $1,721,000. j 

Had the payments made in 1934 by the tenant lines with 
respect to the interest and taxes of the Terminal Com¬ 
pany been on a user basis instead of a numerical basis, 
that is, had they been in proportion to the use and service 
received by each one, the three larger users wiould have 
paid in the aggregate $837,321.12 more than the^ did pay; 
that is to say, they received services and benefits in that 
amount for which they made no payment. The smaller users 
were compelled to assume this great burden, which in¬ 
creased their cost of operation in that amount over and 
above any benefits or services which they received. Had 
the payment of interest and taxes of the Terminal! Company 
been on a user basis, the Kansas City Southern wfould have 
paid $151,485.50 less than it did pay, the Alton wfould have 
paid $93,895.06 less than it paid, the Chicago Greajt Western 
would have paid $144,603.74 less than it actually paid, and 
the Wabash would have paid $93,821'20 le^s'than it 

15 paid. Other smaller users were similarly affected. 
There are shown inserted between pages 24 and 25 

of the complaint of the Kansas City Southern fiefore the 
Commission heretofore referred to and made a part hereof, 
statements showing the amounts paid in 1934 and other 
years beginning in 1916, by each user of the 'Terminal 
Company’s facilities for their use, as compared -with the 
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amount which each such user would have paid had such 
charges been distributed among them on a user basis. 

XII 

Wholly aside from the effect which the foregoing grossly 
inequitable and disproportionate payments by the relator 
and the smaller users may have upon them, considered as 
private corporations, or upon their security holders, such 
payments, so largely in excess of any service or benefit re¬ 
ceived, constitute an undue and unreasonable burden upon 
and prejudice to the interstate commerce conducted by 
them. 

The relator further alleges that a continuance in the 
future of the payment by it and the other smaller users of 
annual amounts equal to eight and one-third per cent, of 
the annual interest and taxes of the Terminal Company, 
in compliance with the Operating Agreement, is grossly 
unjust, inequitable and discriminatory, in view of the com¬ 
paratively small use made by them, and each of them, of 
the terminal facilities, and that the same unduly inflates 
and distorts the operating costs properly attributable to 
them, and each of them, and constitutes an undue prejudice 
to and burden upon their interstate commerce, and is calcu¬ 
lated seriously to impair, if not to destroy, their ability to 
render adequate and efficient transportation service at the 
lowest cost consistent with the furnishing of such 
16 transportation; and that a continuance of such dis¬ 
proportionate burden suffered by them will inevitably 
lessen their ability properly to serve interstate commerce. 

Relator further alleged in the complaint that the pay¬ 
ments on account of interest and taxes made by the three 
larger users, which, in the aggregate, are but 25% of the 
whole, while their use of the facilities is over 60% of the 
whole, constitute an undue, unreasonable and unlawful pre¬ 
ference, advantage and discrimination in their favor, in 
that they are thus enabled wrongfully to secure a substan¬ 
tially larger proportionate use of the terminal facilities 
than their payments fairly justify and warrant, with the 
result that their interstate commerce is thereby unlaw¬ 
fully relieved of large expenditures, properly attributable 
thereto, and the burdens of such expenditures are thereby 
unjustly and inequitably transferred from their traffic to 
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and imposed upon the interstate commerce of the| smaller 
users, all contrary to the public interest. 

xra 


In the case of Missouri-Kansas-Texas Railroad Co. v. 
Kansas City Terminal Railivay Co., 104 I. C. C. 1203, the 
Missouri-Kansas-Texas sought, under paragraph (4) of 
Section 3 of the Interstate Commerce Act, to secure the use 
of the facilities of the Terminal Company upon terms to 
be fixed by the Commission thereunder. The other tenant 
lines intervened, some for the purpose of securing similar 
terms, if more favorable, others in opposition to the said 
application of the M-K-T, and reference is made to the re¬ 
port in the said case for a statement of the facts aid issues 
involved therein and the decision of the Commission. 
17 For convenience, relator adopts the statement there¬ 
in contained of the organization of the Terminal 
Company, of the terms of the Operating Agreement and 
Stock Trust Agreement entered into between the Terminal 
Company and the tenant lines, of the franchise ordinance 
granted by the city of Kansas City, Missouri, and the de¬ 
scription of the facilities of the Terminal Company!. There 
is attached hereto as a part of Exhibit 1, a blue-print map 
showing the facilities of the Terminal Company. The por¬ 
tions of the report so adopted are at pages 208-216 of the 
report (the tenant lines being referred to in the ijeport as 
the “proprietary lines,” the Terminal Company being re¬ 
ferred to as the “respondent,” and the MissourifKansas- 


Texas Railroad Company as the “petitioner”), j Relator 
prays that the report of the Commission so designated be 
deemed and treated as a part hereof to the same extent and 
with like effect as though copied herein verbatim.! 

XIX 


The complaint concluded with a prayer that the Com¬ 
mission after a due hearing and investigation, make findings 
of fact from the evidence to be adduced to the effect that 
the payments heretofore made and now being mad^ by com¬ 
plainant and the other smaller users by way of j interest 
and taxes to the Terminal Company upon a numerical basis. 


as specified in the Operating Agreement, without regard to 
the service or benefit received by them, respectively, or to 
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amount which each such user would have paid had such 
charges been distributed among them on a user basis. 

XII 

Wholly aside from the effect which the foregoing grossly 
inequitable and disproportionate payments by the relator 
and the smaller users may have upon them, considered as 
private corporations, or upon their security holders, such 
payments, so largely in excess of any service or benefit re¬ 
ceived, constitute an undue and unreasonable burden upon 
and prejudice to the interstate commerce conducted by 
them. 

The relator further alleges that a continuance in the 
future of the payment by it and the other smaller users of 
annual amounts equal to eight and one-third per cent, of 
the annual interest and taxes of the Terminal Company, 
in compliance with the Operating Agreement, is grossly 
unjust, inequitable and discriminatory, in view of the com¬ 
paratively small use made by them, and each of them, of 
the terminal facilities, and that the same unduly inflates 
and distorts the operating costs properly attributable to 
them, and each of them, and constitutes an undue prejudice 
to and burden upon their interstate commerce, and is calcu¬ 
lated seriously to impair, if not to destroy, their ability to 
render adequate and efficient transportation service at the 
lowest cost consistent with the furnishing of such 
16 transportation; and that a continuance of such dis¬ 
proportionate burden suffered by them will inevitably 
lessen their ability properly to serve interstate commerce. 

Relator further alleged in the complaint that the pay¬ 
ments oln account of interest and taxes made by the three 
larger users, which, in the aggregate, are but 25% of the 
whole, while their use of the facilities is over 60% of the 
whole, constitute an undue, unreasonable and unlawful pre¬ 
ference, advantage and discrimination in their favor, in 
that they are thus enabled wrongfully to secure a substan¬ 
tially larger proportionate use of the terminal facilities 
than their payments fairly justify and warrant, with the 
result that their interstate commerce is thereby unlaw¬ 
fully relieved of large expenditures, properly attributable 
thereto; and the burdens of such expenditures are thereby 
unjustly and inequitably transferred from their traffic to 
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and imposed upon the interstate commerce of the smaller 
users, all contrary to the public interest. 

xm 

I 

In the case of Missouri-Kansas-Texas Railroad, Co. v. 
Kansas City Terminal Railway Co., 104 I. C. C. 203, the 
Missouri-Kansas-Texas sought, under paragraph (4) of 
Section 3 of the Interstate Commerce Act, to secur^ the use 
of the facilities of the Terminal Company upon terms to 
be fixed by the Commission thereunder. The othejr tenant 
lines intervened, some for the purpose of securing similar 
terms, if more favorable, others in opposition to the said 
application of the M-K-T, and reference is made tp the re¬ 
port in the said case for a statement of the facts and issues 
involved therein and the decision of the Commission. 
17 For convenience, relator adopts the statement there¬ 
in contained of the organization of the germinal 
Company, of the terms of the Operating Agreement and 
Stock Trust Agreement entered into between the germinal 
Company and the tenant lines, of the franchise ordinance 
granted by the city of Kansas City, Missouri, and the de¬ 
scription of the facilities of the Terminal Company. There 
is attached hereto as a part of Exhibit 1, a blue-print map 
showing the facilities of the Terminal Company. The por¬ 
tions of the report so adopted are at pages 208-216 of the 
report (the tenant lines being referred to in the Report as 
the “proprietary lines,’’ the Terminal Company being re¬ 
ferred to as the “respondent,” and the MissourifKansas- 
Texas Railroad Company as the “petitioner”), j Relator 
prays that the report of the Commission so designated be 
deemed and treated as a part hereof to the same extent and 
with like effect as though copied herein verbatim. 

XIX 

# 

The complaint concluded with a prayer that the Com¬ 
mission after a due hearing and investigation, make findings 
of fact from the evidence to be adduced to the effect that 
the payments heretofore made and now being made by com¬ 
plainant and the other smaller users by way ofj interest 
and taxes to the Terminal Company upon a numerical basis, 
as specified in the Operating Agreement, without regard to 
the service or benefit received by them, respectively, or to 
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amount which each such user would have paid had such 
charges been distributed among them on a user basis. 

XII 

Wholly aside from the effect which the foregoing grossly 
inequitable and disproportionate payments by the relator 
and the smaller users may have upon them, considered as 
private corporations, or upon their security holders, such 
payments, so largely in excess of any service or benefit re¬ 
ceived, constitute an undue and unreasonable burden upon 
and prejudice to the interstate commerce conducted by 
them. 

The relator further alleges that a continuance in the 
future of the payment by it and the other smaller users of 
annual amounts equal to eight and one-third per cent, of 
the annual interest and taxes of the Terminal Company, 
in compliance with the Operating Agreement, is grossly 
unjust, inequitable and discriminatory, in view of the com¬ 
paratively small use made by them, and each of them, of 
the terminal facilities, and that the same unduly inflates 
and distorts the operating costs properly attributable to 
them, and each of them, and constitutes an undue prejudice 
to and burden upon their interstate commerce, and is calcu¬ 
lated seriously to impair, if not to destroy, their ability to 
render adequate and efficient transportation service at the 
lowest cost consistent with the furnishing of such 
16 transportation; and that a continuance of such dis¬ 
proportionate burden suffered by them will inevitably 
lessen their ability properly to serve interstate commerce. 

Relator further alleged in the complaint that the pay¬ 
ments on account of interest and taxes made by the three 
larger users, which, in the aggregate, are but 25% of the 
whole, while their use of the facilities is over 60% of the 
whole, constitute an undue, unreasonable and unlawful pre¬ 
ference, advantage and discrimination in their favor, in 
that they are thus enabled wrongfully to secure a substan¬ 
tially larger proportionate use of the terminal facilities 
than their payments fairly justify and warrant, with the 
result that their interstate commerce is thereby unlaw¬ 
fully relieved of large expenditures, properly attributable 
thereto, and the burdens of such expenditures are thereby 
unjustly and inequitably transferred from their traffic to 
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and imposed upon the interstate commerce of the smaller 
users, all contrary to the public interest. 

XHI 

In the case of Missouri-Kansas-Texas Railroaty Co . v. 
Kansas City Terminal Railivay Co., 104 I. C. C. 203, the 
Missouri-Kansas-Texas sought, under paragraph (4) of 
Section 3 of the Interstate Commerce Act, to secur^ the use 
of the facilities of the Terminal Company upon terms to 
be fixed by the Commission thereunder. The other tenant 
lines intervened, some for the purpose of securing similar 
terms, if more favorable, others in opposition to the said 
application of the M-K-T, and reference is made to the re¬ 
port in the said case for a statement of the facts and issues 
involved therein and the decision of the Conjmission. 
17 For convenience, relator adopts the statement there¬ 
in contained of the organization of the Terminal 
Company, of the terms of the Operating Agreement and 
Stock Trust Agreement entered into between the germinal 
Company and the tenant lines, of the franchise ordinance 
granted by the city of Kansas City, Missouri, and the de¬ 
scription of the facilities of the Terminal Company. There 
is attached hereto as a part of Exhibit 1, a blue-print map 
showing the facilities of the Terminal Company. The por¬ 
tions of the report so adopted are at pages 208-216 of the 
report (the tenant lines being referred to in the report as 
the “proprietary lines,” the Terminal Company being re¬ 
ferred to as the “respondent,” and the MissourifKansas- 
Texas Railroad Company as the “petitioner”), j Relator 
prays that the report of the Commission so designated be 
deemed and treated as a part hereof to the same extent and 
with like effect as though copied herein verbatimj 

XIX | 

• 

The complaint concluded with a prayer that the Com¬ 
mission after a due hearing and investigation, make findings 
of fact from the evidence to be adduced to the effect that 
the payments heretofore made and now being mad^ by com¬ 
plainant and the other smaller users by way ofj interest 
and taxes to the Terminal Company upon a numerical basis, 
as specified in the Operating Agreement, without Regard to 
the service or benefit received by them, respectively, or to 
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the use made by each of them of the terminal facilities, 
constitute an undue and unlawful burden, prejudice and 
discrimination upon the interstate commerce of complainant 
and other smaller users, and each of them, and tends 

18 to disable them, and each of them, from the per¬ 
formance of their transportation duties; and that 

such burden, prejudice and discrimination exists to the 
extent that the Commission finds and determines that the 
said contributions to interest and taxes by each tenant line 
exceed what is a fair, just, equitable and non-discrimina- 
tory proportion thereof; and that the Commission find and 
determine that such fair, just, equitable and non-discrimina- 
tory proportion is properly measured on a user basis, or 
upon some other basis found by the Commission to be just 
and reasonable; that the Commission make a further find¬ 
ing of fact to the effect that the payments heretofore made 
and now being made by the larger users by way of in¬ 
terest and taxes to the Terminal Company upon a numerical 
basis, as specified in the Operating Agreement, without re¬ 
gard to the service or benefit received by them, respectively, 
or to the use made by each of them of the terminal facilities, 
constitute an undue, unreasonable and unlawful preference 
and advantage to them, and each of them, and to the inter¬ 
state commerce carried on by each of them; that such un¬ 
due, unreasonable and unlawful preference and advantage 
exists to the extent that the Commission finds that said 
contributions to interest and taxes by each of the larger 
users is less than what is a fair, just, equitable and non- 
discriminatory proportion thereof, and that the Commission 
find and determine that such fair, just, equitable and non- 
discriminatory proportion is properly measured on a user 
basis or upon some other basis found by the Commission 
to be just and reasonable; that after making such findings 
of fact, the Commission enter such order as may be 

19 proper and just in the premises, ordering the Termi¬ 
nal Company to cease and desist from asking, de¬ 
manding or requiring the payment from the tenant lines of 
proportions of interest and taxes in excess of or less than 
those so found by it to be just, reasonable, equitable and 
non-discriminatory and likewise ordering the tenant lines 
to cease and desist from paying such contributions to in¬ 
terest and taxes on any other than the basis so found by the 
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Commission to be just, reasonable, equitable and non-dis- 
criminatory; and praying for such other and further relief 
as in right and justice it may be entitled to receive. 

XX 

Relator alleges that the action of the Comipission in 
denying its jurisdiction and dismissing the complaint so 
filed by The Kansas City Southern Railway Company as 
was done by its order of November 11, 1935, was ^rroneous 
in law and constituted a denial by the Commission of a 
plain jurisdiction conferred upon it by the Act to Regulate 
Commerce and Acts amendatory thereof and supplemental 
thereto. 

Relator further alleges that, under the law, the Com¬ 
mission did have jurisdiction, plainly and palpably and 
beyond peradventure, to consider, pass upon, aid decide 
the merits and issues presented to it in the said complaint 
of relator which was dismissed by its order of November 
11, 1935, and that by failing and refusing to exercise its 
said jurisdiction, the Commission acted in an Arbitrary 
manner and contrary to law, and deprived the telator of 
rights to which it was and is entitled under the law. 
20 Relator further alleges that the Commission did 
not give any consideration to the merits apd issues 
presented to it for determination in the complaint which 
was dismissed by it in its said order of November 11, 1935, 
but reached a conclusion plainly and clearly erroneous in 
denying its jurisdiction to consider and decide such issues 
on the merits; that such denial of jurisdiction was con¬ 
trary to law and constituted a denial of the lawful rights 
of the relator; that except for such relief as should be 
granted by the Commission, but which said Commission has 
refused to grant, relator has no adequate judicial remedy, 
other than by petition to this Court for its wrij; of man¬ 
damus. Th is is the first application for the writ of m an- 
dam uo in thi -e cau se. 

WHEREFORE, relator respectively prays to this Honor¬ 
able Court: 

(1) That a rule be laid requiring the respondent, Inter¬ 
state Commerce Commission, to appear and answer this 
petition within such time as the Court may deeijn proper, 
and to show cause by a time limited in said n[le why a 
writ of mandamus should not issue. 
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(2) That the Court grant an order for the issuance of a 
peremptory writ of mandamus commanding and directing 
the respondent, Interstate Commerce Commission, to set 
aside, vacate and annual its order of November 11, 1935, 
dismissing the said complaint of relator, The Kansas City 
Southern Railway Company, and commanding and directing 
said respondent to forthwith consider and pass upon the 
merits of the issues raised by said complaint and decide the 
same upon the merits thereof; of if the Court be not minded 
to issue its peremptory writ, then that an alter- 
21 native writ be issued commanding the respondent, 
Interstate Commerce Commission, to appear before 
the Court on a day to be named in said writ and show cause, 
if any there be, why a peremptory writ of mandamus should 
not issue requiring said respondent to perform said acts, 
and for such other further order and relief as it may be en¬ 
titled to in the premises. 

An d as in duty bound your relator will ever pray. 

THE KANSAS CITY SOUTHERN 
RAILWAY COMPANY, 

By W. N. DERAMUS 
Its Vice-President and General Manager 

State of Missouri 

County of Jackson, ss: 

W. N. Deramus, being first duly sworn deposes and says 
that he is Vice-Pres & Gnl. Mgr. of The Kansas City South¬ 
ern Railway Company, relator herein; that as such he 
signed the foregoing petition; that he has read said petition 
and knows contents thereof; and that the matters and things 
therein stated he verily believes to be true. 

! W. N. DERAMUS 

Subscribed and sworn to before me this 25th day of 
September, 1936. 

My commission expires June 25, 1939. 

CARL L. SODERSTROM 

' (Seal) Notary Public Within and for 

Jackson County, Missouri. 
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SAMUEL W. MOORE, 

FRANK H. MOORE, 

A. F. SMITH, 

509 Kansas City Southern Bldg., 

Kansas City, Mo. 

T. P. LITTLEPAGE, 

Union Trust Building, 

Washington, D. C. 

Attorneys for Relator . 

22 Exhibit 1 

Before the Interstate Commerce Commission 


I. C. C. Docket No. 26876 


The Kansas City Southern Railway Company, 

Complainant 

i 

YS. 

Kansas City Terminal Railway Company; The Alton 
Railroad Company ; The Atchison, Topeka and Santa 
Fe Railway Company; Chicago, Burlington & 
Quincy Railroad Company; Chicago Great Western ' 
Railroad Company; Chicago, Milwaukee, St.!Paul and 
Pacific Railway Company ; Chicago, Rock Island & 
Pacific Railway Company, and Frank O.i Lowden, 
James E. Gorman and Joseph B. Fleming, Trustees 
of The Estate of Said Company, Debtor; Missouri 
Pacific Railroad Company, and L. W. Baldwin and 
Guy A. Thompson, Trustees of said Company, Debtor; 
St. Louis-San Francisco Railway Company, and J. M. 
Kurn and John G. Lonsdale as Trustees of Said Com¬ 
pany, Debtor; Union Pacific Railroad Company; Wa¬ 
bash Railway Company and Norman B. Pitcairn and 
Frank C. Nicodemus, Jr., its Receivers; and The Mis- 
souri-Kansas-Texas Railroad Company, Defendants 
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Complaint 


SAMUEL W. MOORE, 
25 Broad Street, 
New York, N. Y. 

Of Counsel . 


FRANK H. MOORE, 

A. F. SMITH, 

Attorneys for Complainant , 
509 Kansas City Southern 
Bldg., 

Kansas City, Missouri. 


February 16, 1935. 

23 Before the Interstate Commerce Commission 


I. C. C. Docket No. 26876 


The Kansas City Southern Railway Company, 

Complainant 

vs. 

Kansas City Terminal Railway Company; The Alton 
Railroad Company ; The Atchison, Topeka and Santa 
Fe Railway Company; Chicago, Burlington & 
Quincy Railroad Company; Chicago Great Western 
Railroad Company ; Chicago, Milwaukee, St. Paul and 
Pacific Railway Company; Chicago, Rock Island & 
Pacific Railway Company, and Frank 0. Lowden, 
James E. Gorman and Joseph B. Fleming, Trustees 
of The Estate of Said Company, Debtor; Missouri 
Pacific Railroad Company, and L. W. Baldwin and 
Guy A. Thompson, Trustees of said Company, Debtor; 
St. Louis-San Francisco Railway Company, and J. M. 
Kurn and John G. Lonsdale as Trustees of Said Com¬ 
pany, Debtor; Union Pacific Railroad Company; Wa¬ 
bash Railway Company and Norman B. Pitcairn and 
Frank C. Nicodemus, Jr., its Receivers; and The Mis- 
souri-Kansas-Texas Railroad Company, Defendants 
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Complaint 

The complaint of the above complainant respectfully 
shows: 

I. 

I 

The complainant is a railroad corporation organized and 
existing under the laws of the state of Missouri. It is a 
common carrier engaged in the transportation of phssengers 
and property by railroad, in interstate as well j as intra¬ 
state commerce between Kansas City, Missouri^ and the 
Gulf of Mexico, and is subject to the Interstate Commerce 
Act. 

24 n. 

. 

The defendant, Kansas City Terminal Kailway Com¬ 
pany, herein called the Terminal Company, is 4 railroad 
corporation organized and existing under the laws of the 
state of Missouri, and is engaged in operating the railroad 
and terminal facilities hereinafter referred to. 

With respect to the other defendants: 

The Alton Railroad Company is a railroad corporation of 
the state of Illinois. It is the successor through foreclosure 
and sale of the Chicago and Alton Railroad Company. 

The Atchison, Topeka and Santa Fe Railway Company 
is a railroad corporation of the state of Kansas, j 

Chicago, Burlington & Quincy Railroad Company is a 
railroad corporation of the state of Illinois. 

Chicago Great Western Railroad Company is a railroad 
corporation of the state of Illinois. 

Chicago, Milwaukee, St. Paul and Pacific Railway Com¬ 
pany is a railroad corporation of the state of Wisconsin. 
It is the successor through foreclosure and sale of the 
Chicago, Milwaukee & St. Paul Railway Company. 

The Chicago, Rock Island and Pacific Railway Company 
is a railroad corporation of the states of Illinois and Iowa, 
and Frank 0. Lowden, James E. Gorman and Joseph B. 
Fleming are Trustees of the estate of the said Thfc Chicago, 
Rock Island and Pacific Railway Company, Debtpr. 

Missouri Pacific Railroad Company is a railroad cor¬ 
poration of the state of Missouri, successor by foreclosure 
and sale of the Missouri Pacific Railway Company, 

25 and L. W. Baldwin and Guy A. Thompson are 


20 KANS. CITY SOU. RY. CO. VS. INTER. COM. COM. ET AL. 

Trustees of the said Missouri Pacific Railroad Company, 
Debtor. 

St. Louis-San Francisco Railway Company is a railroad 
corporation of the state of Missouri, successor by fore¬ 
closure and sale of St. Louis & San Francisco Railroad 
Company, and J. M. Kurn and John G. Lonsdale are Trus¬ 
tees of the said St. Louis-San Francisco Railway Company, 
Debtor. 

Union Pacific Railroad Company is a railroad corpora¬ 
tion of the state of Utah. 

Wabash Railway Company is a railroad corporation of 
the state of Indiana, successor by foreclosure and sale of 
the Wabash Railroad Company, and Norman B. Pitcairn 
and Frank C. Nicodemus, Jr., are Receivers of the railroad 
and property of the said Wabash Railway Company. 

The Missouri-Kansas-Texas Railroad Company is a rail¬ 
road corporation of the state of Missouri. It is the suc¬ 
cessor by foreclosure and sale of the railroad and property 
of the Missouri, Kansas & Texas Railway Company. 

in. 

Complainant and all of the said defendant railroad com¬ 
panies, except the Terminal Company, are trunk line steam 
railroads, operating, directly or through their Trustees or 
Receivers, in Kansas City, Missouri, and a portion of them 
in Kansas City, Kansas. All of them use the passenger 
facilities of the Terminal Company, and, to a greater or 
less extent, use the other facilities of the Terminal Com¬ 
pany; and all of them are engaged in the transportation of 
passengers and property by railroad in interstate as well 
as intrastate commerce, and use the facilities of the 
26 Terminal Company therefor, and all of the defen¬ 
dants are subject to the Interstate Commerce Act. 
All of the said railroad companies, including the complain¬ 
ant, or their Trustees or Receivers, are now making the 
various payments to the Terminal Company in accordance 
with the requirements of the Operating Agreement here¬ 
after referred to, and will sometimes be referred to herein 
collectively as the tenant lines. The said tenant lines other 
than the complainant will be referred to generally by com¬ 
monly known system short titles, without special regard 
to reorganizations. 
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iv. ! 

i 

In the case of Missouri-Kansas-Texas Railroad Co . v. 
Kansas City Terminal Railway Co., Docket No. 15682, 104 
I. C. C. 203, the M-K-T sought, under paragraph (4) of 
Section 3 of the Interstate Commerce Act, to decure the 
use of the facilities of the Terminal Company upon terms 
to be fixed bv the Commission thereunder. The bther ten- 
ant lines intervened, some for the purpose of securing 
similar terms, if more favorable, others in opposition to 
the said application of the M-K-T, and reference is made 
to the report in the said case for a statement o^ the facts 
and issues involved therein and the decision of | the Com¬ 
mission. For convenience, complainant adopts the state¬ 
ment therein contained of the organization of the Terminal 
Company, of the terms of the Operating Agreement and 
Stock Trust Agreement entered into between the Terminal 
Company and the tenant lines, of the franchise j ordinance 
granted by the city of Kansas City, Missouri, ahd the de¬ 
scription of the facilities of the Terminal Company. There 
is attached hereto and marked “Exhibit 1” a copy 
27 of the map which is referred to in the shid report. 

The portions (pp. 208-216) of the report $o adopted 
are as follows (the tenant lines being referred to in the re¬ 
port as the “proprietary lines, 77 the Terminal Company be¬ 
ing referred to as the “respondent, 77 and the j Missouri- 
Kansas-Texas Railroad Company as the “petitioner 77 ): 

For some time prior to 1906 (disregarding here, for con¬ 
venience, reorganizations except as indicated) the Santa Fe, 
Rock Island, Milwaukee, Burlington, Frisco, Union Pacific, 
Missouri Pacific, Alton, Wabash and the former Missouri, 
Kansas & Texas Railway Company, the latter hereinafter 
called the old company, had used for their passenger trains 
the so-called old union depot at Kansas City, situated near 
the Missouri-Kansas boundary line on the Missouri side. 
The Kansas City Southern then occupied its own station, 
situated elsewhere, with the Great Western asj a tenant. 
The union depot was inadequate, and there h^d been an 
active and growing public demand, and som^ agitation 
among the carriers themselves, for the construction of 
better facilities. Negotiations by the carriers tb that end 
were accordingly begun, pertinent details of which and of 
other steps in the consummation and conduct of the project 
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will be commented upon as occasion may suggest. Suffice 
it to say for the moment that the negotiations culminated 
as follows: 

In 1906 the above-named 10 lines which used the old 
union depot caused to be organized the respondent cor¬ 
poration (the Terminal Company), under the laws of Mis¬ 
souri—originally with an authorized capitalization of $30,- 
000,000, but increased to $50,000,000 the following year— 
as a common carrier by railroad, with appropriate powers, 
and at all times since subject to all appropriate provisions 
of the act. Of its authorized capital stock $1,000,000 was 
then subscribed and paid for in equal amounts by the pro¬ 
moting lines. Its directorate is composed of a representa¬ 
tive of each of the proprietaries. 

June 7, 1909, an ordinance was approved by the common 
council of Kansas City, Mo., which provided in furtherance 
of the terminal project, for the vacation of certain streets 
and alleys in the city, the construction and maintenance by 
respondent of viaducts and subways over and under the 
existing and projected terminal tracks, and for other kin¬ 
dred matters, granted rights of way and franchise rights 
to respondent (the Terminal Company), provided for as¬ 
signment to respondent of rights, franchises, privileges, and 
immunities outstanding in the Kansas City Belt Rail- 
28 way Company, etc. Among other details, it pre¬ 
scribed certain governing terms, including an ob¬ 
servance of the operating agreement, to be entered into, in 
the use and operation of the new terminals not only by re¬ 
spondent and the then proprietary lines but also by any line 
thereafter to be admitted. This ordinance, as amended 
August 19, 1911, in some minor respects, and embracing an 
effective period of 200 years, is the franchise ordinance 
before referred to; and sections 12 and 27 thereof, presently 
to be considered, bear directly upon the merits of this pro¬ 
ceeding. The ordinance was submitted to the qualified 
voters of the city at an election held for the purpose and 
ratified by them. Pursuant to its provisions, it was accepted 
in writing by respondent, and each proprietary line filed 
its written acceptance in the form prescribed by section 
27, binding itself to observe the provisions thereof. 

June 12, 1909, an agreement was entered into by and be¬ 
tween respondent, the aforesaid 10 lines, and the Illinois 





I 




KANS. CITY SOU. RY. CO. VS. INTER. COM. COM. eIt AL. 23 

i 

Trust & Savings Bank as trustee, with mutual covenants 
relating to the construction, maintenance, use, operation, 
and management of the new union passenger station and 
other terminal facilities. This agreement wa£ supple¬ 
mented, January 24, 1910, by the inclusion of the Kansas 
City Southern and Great Western on equal terari with the 
original proprietary lines. The original and supplemental 
agreements comprise what is known and herein referred 
to as the operating agreement. Among its various pro¬ 
visions, the respondent grants to each proprietary line the 
right to operate its trains upon and over the unified pas¬ 
senger and freight terminals for a period of 200 years. 

Also on June 12,1909, a stock-trust agreement was entered 
into between respondent, the then 10, later 12, proprietary 
lines, and the Pioneer Trust Company of Kansas City. It 
provided for transfer of the shares of respondent’s capital 
stock owned by the proprietary line s, and of such further^ 
shares as should be offered to and subscribed foij by those 
lines from time to time, to the trust company, in trust, for 
the purpose of carrying out the provisions of the operating 
agreement and as security for their performance, with 
provision against acquisitions of such stock by outside in¬ 
terests. The trustee is required, upon request, ijo furnish 
proxies to the proprietaries to enable them td vote at 
stockholders ’ meetings. 

Respondent acquired the real estate necessary for the con¬ 
struction and unification of the passenger and freight termi¬ 
nals in accordance with the plans ultimately adopted, se¬ 
cured contracts for the acquisition of the capital stpck of the 
Kansas City Belt Railway Company and the former Union 
Depot Company, later acquired the physical properties of 
those companies, and took other steps essential or 
29 appropriate to the consummation of the project. 

Work was begun and prosecuted, with the result that 
the new union passenger station was opened for business 
November 1, 1914, and the joint-terminal facilities were 
made ready for use and operation as such. 

The terminal arrangement and the present Zoning of 
the terminals are portrayed by the map or diagram which 
accompanies this report, reproduced from one qf the ex¬ 
hibits of record. As will be observed, two portions of the 
terminal layout are shown upon enlarged scalds and in 
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greater detail in the inserts A and B at either side of the 
map. The points of the compass are not given, but as indi¬ 
cated by the course of the Missouri-Kansas boundary, the 
top of the map is north. The heart of the mercantile and 
office district is within the large loop and generally north¬ 
ward of the union station, the principal residential por¬ 
tions of the city lying southward of the station. An im¬ 
portant, and perhaps the principal industrial district, em¬ 
bracing packing plants, elevators, manufacturers, etc., lies 
to the west, in the so-called West Bottoms, along the Kaw 
River, in the neighborhood of the State line. 

The division of the unified terminal facilities into zones, 
numbered from 1 upward, as shown by the map, is made, as 
provided in the operating agreement, for the purposes of 
the necessary accounting between respondent and the lines 
which use different portions of the terminals, and is subject 
to such change from time to time as may be desirable or 
necessary. For present purposes the numbered zones af¬ 
ford convenient means of identification . . . The terminal 
construction, arrangement, and use in considerable detail, 
and some of the more general features of the layout may 
appropriately be referred to at this point. 

Zone 6 embraces the union passenger station and appur¬ 
tenant tracks, something over 18 in number. The station 
is used by all the carriers, at present including petitioner, 
and the operating agreement provides as the franchise or¬ 
dinance prescribed, that the station shall be so used for 
all inbound and outbound passenger trains, except subur¬ 
ban trains. Zone 5 is a four-track line extending north¬ 
eastward from the McGee Street freight station and yards, 
adjoining the passenger station zone, to Sheffield, on the 
west bank of the Blue River, where connections are made 
with the Frisco, Missouri Pacific, and Milwaukee. Two 
tracks, zoned as shown on the map, extend thence across the 
river to connections with the Santa Fe and Kansas City 
Southern, and thence farther east to Rock Creek Junction, 
near the city limits, where connection is made with the Alton 
and again with the Missouri Pacific. From the 
30 latter junction to the union station the distance ap¬ 
proximates 6.5 miles; and between the connection 
with the Alton on the east and the State boundary on the 
west the line follows what formerly was the double-track 
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line of the Kansas City Belt Railway. Beginning at Rock 
Creek Junction and extending thence in a northwesterly 
and then a southwesterly direction, along the fpot of the 
bluffs in that part of the city, to a track connection at the 
south end of the so-called Hannibal bridge, ik what is 
known as the north-end freight line, in all about 6^5 miles in 
length. As the map discloses, it includes several zones. 
For most of the distance the line embraces two tracks, one 
used for part of the distance belonging to the Alton. Near 
the eastern extremity of the terminals the two| principal 
lines are further united by the so-called Coburg Connection, 
zone 32. The bridge tracks curving sharply to the south¬ 
west at the south end of the Hannibal bridge, enjibraced in 
zone 20, comprise the familiar Burlington gooseneck, . . . . 
The loop is completed by a double-track line, including the 
west-bluffs passenger line in zone 37, extending south- 
westward along the foot of the bluffs bordering the West 
Bottoms and then curving to the east to enter! the union 
station. The old union depot stood at a point pn what is 
now zone 19. 

About a half mile to the southwest of the unipn station, 
within the area embraced in insert A, are the terminal 
coach yards and engine house and yards, with various ap¬ 
purtenant facilities, where the equipment of softie of the 
lines is cleaned and otherwise, except as to heavy repairs, 
kept in condition for service. The Santa Fe, Milwaukee, 
and Frisco do not use the coach-yard facilities except in 
emergencies, and the Santa Fe, Burlington, Milwaukee, 
Frisco, and Union Pacific do not use the roundhouse and 
engine yard, but handle their equipment with their own 
facilities. As the map further shows, the terminals extend 
across the State line and the Kaw River into Kajnsas City, 
Kans., details of which appear in insert B. The river is 
crossed by the so-called high line, which, including the 
bridge and approaches, is a double-deck steel and concrete 
structure, with two tracks on each deck. The ujpper deck, 
which is zone 55, is used exclusively for passenger trains 
and the lower deck, or zone 9, is used for freight. In the 
terminals as a whole respondent operates a total of 172 
and a fraction miles of track, of which 148 and a fraction 
miles are owned by it, and reaches 208 industries with its 
rails. With its own motive power it performs j switching 
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services for the using lines and locally for industries. It 
also maintains and operates a number of freight stations 
and substations, through which traffic of the various car¬ 
riers is handled. Some freight yards and team tracks are 
operated by respondent, and others are maintained 
31 and operated by the carriers. Respondent also main¬ 
tains two passenger stations on the Kansas side, one 
used by the Union Pacific and Rock Island and the other by 
the Missouri Pacific and Great Western and for all classes of 
passenger service. 

The line over the Hannibal bridge and thence over the 
west-bluffs line to the union station is used by the Burling¬ 
ton, Wabash and Rock Island. The Missouri Pacific, Union 
Pacific, Great Western, and Rock Island enter from the 
Kansas side by way of the high line. The Frisco has one 
line from the southwest, a short section of which, as it 
crosses the State line and connects with zone 33, is shown 
on the map. The Missouri Pacific, Alton, Santa Fe, Kansas 
City Southern, Rock Island, Milwaukee, and Frisco use 
zone 5 in the operation of their passenger trains. Santa 
Fe freight trains operate over that zone, using zone 6a 
past the union station. As indicated, some of the carriers 
use more than one route into or through the terminals. 
The north-end freight line is used exclusively for that serv¬ 
ice and principally by the Alton. All of the terminal main 
lines are available to all the carriers .... and the facilities 
are joint in the fullest sense. 

The pertinent conditions imposed upon the enjoyment of 
the rights and privileges granted by the franchise ordinance 
are, other than as to acceptance in writing by respondent, 
contained in sections 12 and 27 of the ordinance. 

In substance, the conditions imposed by section 12 are 
that the union passenger station and the railroad tracks 
and other facilities affording entrance thereto shall be 
open to the use of all railway companies for their passen¬ 
ger trains, all, except suburban trains, to be operated into 
the union station; that no company shall be admitted to the 
station and facilities connected therewith until it shall have 
filed with the city its written consent to be bound by those 
provisions of section 27 relating to the operation of respon¬ 
dent y s tracks as parts of the admitted company’s line, upon 
the happening of the contingency set forth in that section, 
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to the same extent that the constituent companies dre bound, 
subject to the conditions of section 12; that the four main 
tracks authorized to be constructed upon the line of the 
Kansas City Belt Railway shall, so far as constructed, be 
open to the use of all railway companies for the passage 
of their freight trains drawn by their own engines and 
manned by their own crews; that any railway; company 
acquiring, by contract, ownership, or through the courts, 
the right to use the union station and terminal facilities for 
its passenger trains shall be entitled to the same operating 
rights for both its freight and passenger trains as the con¬ 
stituent or proprietary companies, subject to rea- 
32 sonable and nondiscriminatory regulations; and that 
the use of the station and tracks and facilities shall 
not be available to any company organized at the date of 
the ordinance or thereafter to be organized, engaged or to 
engage, as the successor of any of the named proprietary 
companies, in the operation of the tracks and railways, or 
any part thereof, then owned and operated by said proprie¬ 
taries, or any of them, which shall fail or refuse fo comply 
with all the conditions of the operating agreement to be 
entered into and filed with the city clerk. The section also 
makes provision for an application, by any carrier en¬ 
titled to the use of the station, tracks, and facilities in con¬ 
nection therewith, or to the use of the aforesaid four main 
tracks for passage of its freight trains, to any couft of com¬ 
petent jurisdiction in Jefferson (Jackson) Coifnty, Mo., 
or elsewhere if the parties consent, which court, if the par¬ 
ties are unable to agree respecting compensation, shall have 
power, subject to the right of appeal, to fix the fair and 
just compensation for such use and the terms gnd condi¬ 
tions under which the same may be enjoyed, further sub¬ 
ject to the foregoing conditions and limitations. ! 

Section 27 provides that in the event of a change, by any 
one or more of the constituent carriers, in the long-existing 
practice of absorbing switching charges on competitive 
traffic and of applying equal rates to freight substations 
and main freight stations of the various carriers, then, 
upon demand by the city, respondent shall convoy to such 
carrier or carriers, for a nominal consideration ahd during 
the period it or they shall continue to be a constituent or 
constituents, the right to use for freight purposes all such 
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tracks as respondent owns or has the right to us, or shall 
in future own or have the right to use, to the full extent of 
such ownership or right, in such manner as to make the 
said freight tracks parts of the railroad of such constituent 
carrier or carriers to the same extent as though owned by 
it or them, and of any other carriers admitted to use the 
same, as tenants in common. It is further provided that 
upon such conveyance the grantee or grantees shall exer¬ 
cise their rights in common with each other and with re¬ 
spondent, and with any other company or companies there¬ 
after admitted, and shall use the tracks as parts of their 
respective railroads, consistently with one another’s use, 
as though each of the tracks consisted as to each such carrier 
an extension of its own tracks, and said tracks shall be in all 
respects and for all purposes, as between the city and any 
person, firm, or corporation shipping to or from the city, 
a part of the railroad of such carrier. . . . 

The operating agreement, to which the franchise 
33 ordinance refers as above, is a mutual engagement 
between respondent (the Terminal Company), the 
proprietary lines, and the trustee first above named. Its 
provisions cover construction, maintenance, operation, use, 
and management of the terminals, switching and other ser¬ 
vices to be rendered the proprietaries, and other appropri¬ 
ate matters. It can be modified in any respect only with 
the assent of respondent and each proprietary line, and 
only with the additional assent of the trustee in respect of 
the provisions governing payments of interest upon and 
principal of bonds, next mentioned, but provides for a 
ratable reduction of such payments upon admission of each 
additional carrier. The provisions with which we are here 
concerned govern the distribution of expenses among the 
using lines. 

r — As it stands at present, with 12 signatory lines, including 
the old company, it provides that one-twelfth of the interest 
accruing on respondent’s outstanding bonds and of the 
taxes and other governmental charges payable by respon¬ 
dent, and at maturity one-twelfth of the principal of the 
bonds, shall be assumed and paid over by each of the pr<> 
prietaries. Maintenance and operating expenses, includ¬ 
ing overhead and other general outlays, on the other hand, 
are accounted for and assessed against each line, by zones 
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used and by calendar months, in the proportion which its 

use bears to the total use bv it and other lines of the re- 

«/ 

spective zones. For the use of the union station and ap¬ 
purtenances, or zone 6, the latter expenses are apportioned, 
as to each line, in the ratio which the number of its loco¬ 
motives and cars operated into and out of the station bears 
to the total number of locomotives and cars so operated 
by all the lines. In that accounting each locomotive is 
counted as two cars, the locomotive and cars in each train 
beginning or ending a journey at the station are counted 
once, and the locomotive and cars of each through train 
are counted twice, once upon entering and a^ain upon ' 
leaving the station. Maintenance and operating expenses 
of the remaining zones are apportioned, by zonCs used, in 
the ratios which the mileage uses per car of the respective 
zones by the locomotives and cars of the individual carrier 
bear to the total mileage uses of the same zones made by 
all locomotives and cars, including those handled and oper¬ 
ated by respondent, each locomotive being counted as two 
cars. The like expenses of respondent’s freight stations 
and substations are divided in the proportions pf the ton¬ 
nage of the lines respectively served. Switching services 
are performed by respondent at tariff rates, pnd special 
services which it may render, such as care of j equipment 
and the like, as well as such supplies as it may furnish, are 
made the subject of special charges against the re- 
34 cipient lines, approximately at cost. Revenues de^ 
rived by respondent from union station concessions 
or from other uses of the terminal facilities oif property, 
or from switching operations, after deduction o[f allocated 
expenses and charges, are credited monthly to the carrier 
not in default and in the respective proportions of their 
contributions as above. 

Related provisions are that, while no termination or 
suspension of any rights of any constituent carrier shall 
limit or affect its obligations to make the payments pro¬ 
vided for, which obligation is absolute and unconditional, 
without deduction for set-off or counter-claim or other ex¬ 
cuse, during the full term of 200 years, yet if any such 
carrier shall default in payment of interest of principal 
the amount shall be apportioned equally among and paid 
by the carriers not in default, upon demand by respondent, 
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tracks as respondent owns or has the right to us, or shall 
in future own or have the right to use, to the full extent of 
such ownership or right, in such manner as to make the 
said freight tracks parts of the railroad of such constituent 
carrier or carriers to the same extent as though owned by 
it or them, and of any other carriers admitted to use the 
same, as tenants in common. It is further provided that 
upon such conveyance the grantee or grantees shall exer¬ 
cise their rights in common with each other and with re¬ 
spondent, and with any other company or companies there¬ 
after admitted, and shall use the tracks as parts of their 
respective railroads, consistently with one another’s use, 
as though teach of the tracks consisted as to each such carrier 
an extension of its own tracks, and said tracks shall be in all 
respects and for all purposes, as between the city and any 
person, firm, or corporation shipping to or from the city, 
a part of the railroad of such carrier. . . . 

The operating agreement, to which the franchise 
33 ordinance refers as above, is a mutual engagement 
between respondent (the Terminal Company), the 
proprietary lines, and the trustee first above named. Its 
provisions cover construction, maintenance, operation, use, 
and management of the terminals, switching and other ser¬ 
vices to be rendered the proprietaries, and other appropri¬ 
ate matters. It can be modified in any respect only with 
the assent of respondent and each proprietary line, and 
only with the additional assent of the trustee in respect of 
the provisions governing payments of interest upon and 
principal of bonds, next mentioned, but provides for a 
ratable reduction of such payments upon admission of each 
additional carrier. The provisions with which we are here 
concerned govern the distribution of expenses among the 
using lines. 

" As it stands at present, with 12 signatory lines, including 
the old company, it provides that one-twelfth of the interest 
accruing on respondent’s outstanding bonds and of the 
taxes and other governmental charges payable by respon¬ 
dent, and at maturity one-twelfth of the principal of the 


bonds, shall be assumed and paid over by each of the pro- , 
prietaries . Maintenance and operating expenses, incluch 
ing overhead and other general outlays, on the other hand, 
are accounted for and assessed against each line, by zones 
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used and by calendar months, in the proportion which its 
use bears to the total use by it and other lines j of the re¬ 
spective zones. For the use of the union station and ap¬ 
purtenances, or zone 6, the latter expenses are apportioned, 
as to each line, in the ratio which the number pf its loco¬ 
motives and cars operated into and out of the station bears 
to the total number of locomotives and cars sb operated 
by all the lines. In that accounting each locomotive is 
counted as two cars, the locomotive and cars in i each train 
beginning or ending a journey at the station are counted 
once, and the locomotive and cars of each thrbugh train 
are counted twice, once upon entering and ajgain upon * 
leaving the station. Maintenance and operating expenses 
of the remaining zones are apportioned, by zones used, in 
the ratios which the mileage uses per car of the| respective 
zones by the locomotives and cars of the individual carrier 
bear to the total mileage uses of the same zones made by 
all locomotives and cars, including those handled and oper¬ 
ated by respondent, each locomotive being counted as two 
cars. The like expenses of respondents freight stations 
and substations are divided in the proportions pf the ton¬ 
nage of the lines respectively served. Switching services 
are performed by respondent at tariff rates, hud special 
services which it may render, such as care of j equipment 
and the like, as well as such supplies as it may furnish, are 
made the subject of special charges agaipst the re- 
34 cipient lines, approximately at cost. Revenues de^~ 
rived by respondent from union station concessions 
or from other uses of the terminal facilities oif property, 
or from switching operations, after deduction pf allocated 
expenses and charges, are credited monthly to the carrier 
not in default and in the respective proportions of their 
contributions as above. | 

Related provisions are that, while no termination or 
suspension of any rights of any constituent carrier shall 
limit or affect its obligations to make the payinents pro¬ 
vided for, which obligation is absolute and unconditional, 
without deduction for set-off or counter-claim or other ex¬ 
cuse, during the full term of 200 years, yet if any such 
carrier shall default in payment of interest of principal 
the amount shall be apportioned equally amon£ and paid 
by the carriers not in default, upon demand by respondent, 
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or, if it be in default, by tbe trustee. If any such default 
in payment or in compliance with any other covenant or 
condition under the agreement shall continue for a period 
of 30 days after written demand by respondent for pay¬ 
ment or compliance, respondent may elect to exclude the 
defaulting carrier from the use of the terminal facilities 
by giving written notice of such election, without, however, 
releasing the carrier, but subject to the right of review of 
contested items; except that for a default in payment of 
interest or principal the exclusion shall, upon written re¬ 
quest of any proprietary carrier not in default, be absolute. 
Provision is made for reinstatement of defaulting lines 
upon payment of arrears. Except when and to the extent 
required by law, respondent may not grant to any other 
railway company the right to use the terminal facilities 
unless at least two-thirds of the proprietary carriers not in 
default assent thereto in writing. By its concluding article 
the operating agreement is transferred and assigned to 
the trustee under respondent’s first mortgage as further 
security for the bonds. 

V. 

On January 3, 1910, the Terminal Company executed its 
first mortgage or deed of trust securing an issue of $50,- 
000,000 principal amount of gold bonds, bearing four per 
cent, interest, to mature on the first day of January, 1960. 
All of said bonds have been issued, and practically all of 
the same are now outstanding. Since the opening of 
35 the terminal facilities in 1914, the annual interest on 
said bonds, under the Operating Agreement, has 
been paid by the tenant lines on a numerical basis, that is, 
one-twelfth each. All taxes on the property of the Termi¬ 
nal Company have been paid by the tenant lines upon the 
same numerical basis. Certain earnings of the Terminal 
Company from its operations are credited monthly to each 
of the tenant lines and have served to reduce pro tanto their 
annual payments of interest and taxes. Interest and taxes 
paid to the Terminal Company by each tenant line are 
charged against its railway operating income in accordance 
with the Commission’s accounting regulations. 

The annual interest on said bonds of the Terminal Com¬ 
pany for the year 1934 amounted to $1,982,760. One- 
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As charged 
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Bond 

interest 

unit 

basic 

Credit 
fren KCT 
operation 
unit basis 

Net 

Taxes 

unit 

basis 

Joint main¬ 
tenance and 
operating 
expenses, 
use basis 

Total interest, 
less credit 
from KCT oper¬ 
ation, taxes Per cent 

and joint main- of char- 
tenance and op- ges by 
orating expen- tenant 
ses as charged companies 

1 

i 

Bond 

interest 

Credit froi 
K.C.T* op¬ 
eration 

A»T*6 S.F. Ry. Co. 

8 165.230.00 $ 15,339-09 * 

149 , 890.91 $ 41 , 474.30 

8 413 , 787.19 

8 605 , 152.40 

15,98 8 

! 

| 

165,230.00 8 15,.339.09 

Alton R.R. Co. 

165,230.00 

15.515-34 

149,714.66 

41 , 474.30 

63,297.99 

254,486.95 

6.72 

165.230.0C 

15 , 515.34 

1 

C.B.A Q. R.R. Co. 

165,230.00 

15,485-25 

149,744.75 

41,474.31 

119,124.97 

310,344.03 

8.20 

165,230.00 

15,485.25 

C.G*W. R.R. Co* 

165,230.00 

15 , 518.81 

149,711.19 

41,474.31 

30 , 282.86 

221,468.36 

5.85 

165,230.00 

15 , 5 l 8 . 8 l 

C.M.Ct.P.A P. R.R. Co. 

165,230.00 

15 , 517.32 

149 , 712.68 

41,474*31 

44 , 786.17 

235,973-16 

6.23 

165,230.00 

15,517.32 

C.R.I.& P. Ry. Co. 

165,230.00 

15,445.49 

149,784.51 

41 , 474.30 

242 , 152.44 

433,411.25 

11.45 

165*230.00 

15,445.49 

K*C.S* Ry. Co. 

165,230.00 

15,521.03 

149,708.97 

41,474.28 

25,767.68 

216,950-93 

5.73 

165,230.00 

15,521.03 

M-K-T R.R. Co. 

165,230.00 

15,503.79 

149,726.21 

41,474.28 

80,309.52 

271,510.01 

7.17 

165,230.00 

15,503.79 

M.P. R.R. Co. 

165,230.00 

15 , 428.92 

149,801.08 

41,474.29 

261,100.44 

452,375-81 

11.95 

165,230.00 

15 , 428.92 

St«L*-S.F* Ry. Co. 

165,230.00 

15,502.09 

149,727.91 

41,474.29 

60,841.74 

252,043.94 

6.66 

$ 

1 

165,230.00 

15 , 502.09 

U.P. R.R. Co* 

165,230-00 

15,499.83 

149,730.17 

41,474.29 

87,259-54 

278,464.00 

7.36 

165,230.00 

l 

15,499.83 

Wabash Ry. Co. 

_ 165,230-00 

15.507.06 

149,722.94 

41,074.30 

62.644.95 

253,842.19 

6.70 

165.230.00 

15.507.06 

Tom 

1.982.960.00 

185.784.02 1,796.975.98 

497,691.56 

1.491.355-49 

3.786,023.03 

100.00 1, 

^982.760.00 

185.784.02 


Note 1 - This statement does not include interest on advances by tenant lines, collodted from tenant lines < 

Note 2 - Taxes do not include $2,688.00, second half special assessment payable in Kansas for 1934 which is 
as an advance by tenant companies. 

i 

The Kansas City Southern Ry» Co. 

Comptroller’s office 
Kansas City, Mo* 

F&feftary 14, 1935 









S AND JOINT MAINTENANCE AND OPERATING EXPENSES AS CHARGED TO THE TENANT COMPANIES AND PER CENT 
TO USE OF THE TERMINAL COMPANY'S FACILITIES, BASED ON THE JOINT MAINTENANCE AND OPERATING EXPENSES 


Charges apportioned on use basis 


! 

! 

Net , 

i 

! 

i 

Taxes 

Total bond 
interest, 
less credit 
from K.C.T* 
operation, 
and taxes 

Per c*nt of 
use based 

on joint Bond interest, 

maintenance less credit 
and operat- from KCT oper- 
ing expen- ation, and 
see year taxes on 

1934 use basis 

Joint main¬ 
tenance and 
operating 
expenses 
use basis 

total interest, 
less credit 
from KCT opera¬ 
tion, taxes and 
maintenance and 
operating expen¬ 
ses. use basic 

Increase or 
Decrease if 
apportioned 
on use basis 

$ 149,890.91 $ 41,474.30 

* 191,365*21 

27.75 

t 636,770.23 

$ 413,787.19 

$1,050,557.42 

Inc.$445,405*02 

149,714.66 

41,474.30 

191,188.96 

4.24 

97,293.90 

63*297-99 

160,591.89 

Dae. 93,895*06 

149,744.75 

41,474*31 

191,219.06 

7.99 

183,343.94 

119,124.97 

302,468.91 

Dec. 7,875.12 

149,711-19 

41,474*31 

191,185.50 

2.03 

46,581.76 

30,282.86 

76,864.62 

Dec. 144,603*74 

149,712.68 

41,474*31 

191,186.99 

3.00 

68,840.04 

44,786.17 

113,626.21 

Dec. 122,346*95 

149,784.51 

41,474.30 

191,258.81 

16*24 

372,654.00 

242,152.44 

614,806.44 

Inc. 181,395*19 

149,708.97 

41,474*28 

191,183.25 

1.73 

39,697.75 

25,767.68 

65,465.43 

Dec. 151,485.50 

U9,724*21 

41,474.28 

191,200.49 

5.38 

123,453.12 

80,309.52 

203,762.64 

Dec. 67,747.37 

149,801.08 

41,474*29 

191,275.37 

17.51 

401,796.28 

261,100.44 

662,896.72 

Inc. 210,520.9^ 

149,727.91 

41,474.29 

191,202.20 

4.08 

93,622.43 

60,841.74 

154,464.17 

Dee. 97,57 c »77 

149,730.17 

41,474.29 

191,204.46 

5.85 

134,238.05 

87,259.54 

221,497.59 

Dec. 56,966*41 

149,722*94 

41,474*30 

191,197.24 

4.20 - 

96,376.04 

62,644.95 

159,020.99 

Dec. 94,821.20 

1,796,975.98 

497,691.56 

2,294,667.54 

100.00 

2,294,667.54 

1,491,355.49 

3,786,023.03 



m use basis aor interest paid tenant lines on advances* 
chargeablo to Investment Account and Till be set up by K*C*T* Ry* Co* 
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twelfth of this amount, $165,230, was apportioned to and 
paid by each of the tenant lines, in compliance with Sec. 1 
of Article II of the Operating Agreement. The taxes on 
the property of the Terminal Company for the same year 
amounted to $497,691.56, and one-twelfth of this amount, 
$41,474.30, was likewise apportioned to and paid by each of 
the tenant lines, in accordance with said section of' the Op¬ 
erating Agreement. These annual payments of | interest 
and taxes, so made by each of the tenant lines, were!reduced 
by a credit to each from operations of the Terminal Com¬ 
pany, amounting to approximately $15,500. 

For the year 1934 the total amount of interest op bonds, 
and taxes, less deductions of credits from operations, to¬ 
gether with maintenance and operating expense^ of the 
Terminal Company, charged against the tenant lines, were 
as follows: 

(Here follows photostat marked page 36) j 

These figures for 1934 are fairly typical |of prior 
37 years, although there are variations in thp annual 
amounts of taxes, interest, credits and maintenance 
and operating expenses. 

Necessary additions and betterments to the property of 
the Terminal Company, made since the proceeds of the said 
bond issue were expended, have been financed by the Termi¬ 
nal Company through loans made to it by the tenant lines 
for that purpose, evidenced by promissory notes, ^ he prin¬ 
cipal of these loans, by agreement of all parties,! has not 
been on the basis of 8-1/3%, or one-twelfth each,! but has 
been on a user basis; that is, the principal sum of!the loan 
made by each tenant line is in proportion to the rise made 
by it of the facilities of the Terminal Company. There have 
been many of such loans by the tenant lines to the Terminal 
Company on a user basis. Between 1925 and 1934, there 
were fifteen occasions when the Terminal Company author¬ 
ized notes to be issued to the tenant lines, and snch notes 
were issued, for money loaned or advanced to it, in the ag¬ 
gregate sum of $1,671,713, all on a user basis, hs distin¬ 
guished from a numerical basis. The last one authorized 
was on January 21, 1935, in the sum of $35,000. |The fol¬ 
lowing statement, taken from the minutes of the Executive 
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Committee meeting of the Terminal Company held on that 
date, which is fairly typical of the other authorizations, 
shows the name of the tenant line, the average per cent, of 
use made by it for the year 1934, the principal amount of 
the loan or advance made by each line, and the annual in¬ 
terest at six per cent, on each loan or advance: 


38 

Average 




Per cent. 


Annual 


of use 


Interest 

i Road 

1934 

Principal 

at 6% 

A. T. & S. F. 

.. 27.75 

$ 9,712.50 

$ 582.75 

Alton . 

.. 4.24 

1,484.00 

89.04 

C. B. & Q. 

.. 7.99 

2,796.50 

167.79 

C. G. W. 

.. 2.03 

710.50 

42.63 

C. M. St. P. & P. 

.. 3.00 

1,050.00 

63.00 

Trustees, C. R. I. & P.... 

.. 16.24 

5,684.00 

341.04 

0* S* #•«*••••••••••♦•• 

.. 1.73 

605.50 

36.33 


.. 5.38 

1,883.00 

112.98 

Trustees, Mo. Pac. 

.. 17.51 

6,128.50 

367.71 

Trustees, St. L.-S. F. 

.. 4.08 

1,428.00 

85.68 

Un. Pac. 

.. 5.85 

2,047.50 

122.85 

Receivers, Wabash. 

.. 4.20 

1,470.00 

88.20 


100.00 

$35,000.00 

$2,100.00 


It will be noted that the complainant’s average use of the 
terminal facilities for the year 1934 as computed by the 
Terminal Company was 1.73%, and that the average per 
cent, of use for 1934 of the three larger users—Santa Fe, 
Missouri Pacific and Rock Island—was 27.75%, 17.51% 
and 16.24%, respectively, or, in the aggregate, 61.5%, the 
remaining 38.5% of average use in 1934 being distributed 
over the remaining nine tenant lines. At the same time 
each one of the tenant lines, as above stated, paid one- 
twelfth, or 8-1/3%, of the interest and taxes for which the 
Terminal Company was responsible. 

VI. 

There is now and for many years has been a very great 
difference in extent of the mileage operated by the tenant 
lines and in the volume of traffic which they conduct over 
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their respective systems. There is also now and for many 
years has been a wide difference in the amount and char¬ 
acter of railroad facilities—that is, main tracks, ter- 
39 minal tracks, yard tracks, and connecting tracks, 
owned and operated, respectively, by the tenant lines 
in Kansas City, Missouri, and Kansas City, Kansas. There 
is likewise a difference in the use required to be made of the 
facilities of the Terminal Company. As an illustration of 
the difference in mileage of the various tenant lines, and 
the extent of the railroad facilities owned by each in Kan¬ 
sas City, Missouri, and Kansas City, Kansas, exclusive of 
its use of the facilities of the Terminal Company, the fol¬ 
lowing statistics are given: 



Total 

Number 
of In¬ 
dustries 
in 

Miles 

of 

track 
in Kan. 
City 
switch¬ 

Num¬ 
ber of C 
team j 
tracks 
in t< 

apac- 

Lty 

of 

iam Freight 


Mile¬ 

Kan. 

ing 

Kan. ti 

racks 

Sta¬ 


age 

City 

district 

City ii 

icars 

tions 

Alton R. R. Co. 

1,053 

9 

6.5 

2 

60 

2 

A. T. & S. F. Ry. 

13,337 

29 

174 

11 

150 

4 

C. B. & Q. R. Co. 

9,502 

35 

82 

9 

130 

2 

C. G. W. R. Co. 

1,499 

3 

15 

4 

80 

1 

C. M. St. P. & P. 

11,359 

37 

24 

3 

48 

2 

C. R. I. & P. 

8,333 

33 

93 

8 

142 

1 

K. C. S. Ry. (inc. 

K. & M. Ry. & T.) 

876 

KCS 161 
K&M 21 

127 

51 

355 

1 

M.-K.-T. R. Co. 

3,800 

23 

22 

6 

64 

1 

Mo. P. R. R- Co. 

15,905 

176 

208 

18 

419 

5 

St L.-S. F. Ry. Co. 

5,600 

139 

92 

8 

148 

3 

Union Pacific 

9,788 

63 

55 

8 

153 

4 

Wabash Ry. 

2,524 

4 

20 

2 

20 

1 

K. C. Terminal Ry. 


234 

172 

19 

! 

197 

4 

As will be noted from the above statement, the 

complain- 


ant, while a relatively small railroad, has a proportionately 
large amount of trackage in the Kansas City switching dis¬ 
trict, and stands third with respect to the number of in¬ 
dustries on its line or second if the Kansas ancl Missouri 
Railway and Terminal Company be included. It 
40 stands among the first in the number and capacity of 
team tracks, and has direct physical connection with 
the tracks of every other trunk line in Kansas City except 
the Missouri-Kansas-Texas Railroad Company. These 
facts tend to explain the relatively small use made by it of 
the Terminal facilities. Much the greatest part of the use 
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made by the complainant of the facilities of the Terminal 
Company, that is, 86 per cent, of its total use, is in operat¬ 
ing its passenger trains between its connection near Shef¬ 
field in East Kansas City and the passenger station of the 
Terminal Company, a distance of approximately six miles, 
receiving and discharging passengers at the union pas¬ 
senger station, and moving its passenger cars and engines 
to and from the coach yard and roundhouse of the Terminal 
Company, for servicing. Fourteen per cent, of the use 
made by complainant of the Terminal Company’s facilities 
is in connection with the conduct of its freight traffic. 

Complainant also tenders to and receives from the Ter¬ 
minal Company cars for switching to and from industries 
on the tracks of the Terminal Company. For the latter 
service a published switching charge is paid to the Terminal 
Company, which is in addition to the amounts shown herein 
as being paid for the use of the Terminal Company’s fa¬ 
cilities. 

Many of the tenant lines, by reason of being larger sys¬ 
tems, or by reason of the character and extent of their own 
facilities in Kansas City, make a much greater use of the 
Terminal Company’s facilities than does the complainant. 
For illustration, the Santa Fe and the Rock Island, in ad¬ 
dition to operating a large number of passenger trains, use 
the tracks of the Terminal Company for the operation of 
their through freight trains passing through Kansas 
41 City. Those railroad companies and a number of the 
other tenant lines do not have direct connection with 
various others of the tenant lines, and use the tracks of the 
Terminal Company in reaching the yards of such tenant 
lines in making deliveries of cars. 

VII. 

The property of the Terminal Company is not operated 
for profit. As is shown above, the relatively small profits 
earned by the Terminal Company from its switching opera¬ 
tions under published rates, and its rental of concessions 
in the union passenger station or elsewhere, are, in effect, 
credited upon the bills, rendered by the Terminal Company 
against the tenant lines, for amounts necessary to cover its 
expenditures for interest and taxes. There is no possibility 
that any tenant line will receive a net profit, as stockholder 
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or otherwise, from the operation of the facilities of the Ter¬ 
minal Company, since, as already alleged, with the excep¬ 
tion of the small profit from rental of concessions! and other 
sources mentioned above, all of the expense of j operating 
and maintaining the Terminal Company is charged, at cost, 
against the said tenant lines. 

It is not practicable for complainant to make h substan¬ 
tially greater percentage of use of the freight a^id passen¬ 
ger facilities of the Terminal Company than it jnow does, 
having regard to its traffic and facilities, and its obligation 
to provide adequate, economical and efficient railway trans¬ 
portation service, under honest and efficient management. 

The only benefit which is or can be received by complain¬ 
ant through its ownership of capital stock of the Terminal 
Company and its use of its facilities under the Oper- 
42 ating Agreement, is in proportion to the |use which 
complainant is able to make of those facilities. The / 
only advantage, if any, to it from the holding of the said | 
stock is that it is thereby given a voice in the management I 
of the property and is presumptively aided in securing fair j 
and equal treatment in the use and enjoyment of the said I 
facilities, but it would be entitled to the same treatment in • 
any event under the provisions of the Interstate Commerce 
Act. 

The cost of the facilities of the Terminal Company 
largely exceeded the amount which it was estimated that the 
same would cost at the time when complainant i joined in 
executing the said Operating Agreement and Stock Trust 
Agreement in January, 1910. The original estimate of the 
total cost was approximately $25,000,000, and complainant 
became a party to the Operating Agreement in reliance 
thereon, but the expenditures have practically exhausted 
the proceeds of the authorized bond issue of $50,000,000 and 
the facilities originally contemplated have not! yet been 
wholly completed. 

There have been substantial changes since the jcomplain- 
ant filed its intervening petition in Docket No. 15682, supra. 
Complainant’s revenues assignable to passenger and allied 
services declined from approximately $2,801,566.30 during 
the year 1924 to $529,055.42 during the year 1934. Com¬ 
plainant’s total railway operating revenues declined from 
$21,024,012.20 in 1924 to $9,950,064.60 in 1934. 



38 KANS. CITY SOU. BY. CO. VS. INTER. COM. COM. ET AL. 


vni. 


All of the tenant lines make use of the facilities of the 
Terminal Company for their freight and passenger 
43 traffic, and have done so since 1914; but the extent of 
such use varies greatly in the share or percentage of 
use made. Three of the tenant lines, as above stated, use 
the terminal facilities to a much greater degree and at a 
much higher percentage than 8-1/3 per cent, of the whole, 
such 8-1/3 per cent, being, as above stated, the percentage 
of the whole contributed by each of the tenant lines annually 
for the payment of interest and taxes, in compliance with 
the terms of the Operating Agreement. These three lines 
are the Santa Fe, Missouri Pacific and Rock Island, which 
are sometimes herein referred to as the larger users. The 
aggregate percentage of use of these three larger users in 
1934 was 61.5%. Their aggregate average percentage of 
use from 1924 to 1934, inclusive, was 59.12%. The average 
per cent, of use of the facilities of the Terminal Company by 
each of the tenant lines for the 11-year period 1924-1934, 
inclusive, was as follows: 


A. T. & S. F 
Alton. 


C., B. & Q 
C. G. W. . 


C., M., St. P. & P 
C., R. I. & P. 


K. C. S. 
M-K-T .... 

M. P. 

St. L.-S. F. 
U. P. 


Wabash 


26.54 

5.44 

8.83 

2.17 
2.69 

16.28 

2.18 
4.11 

16.30 

4.43 

6.00 

4.32 


While the division of interest and taxes upon a numeri¬ 
cal basis, in case of the joint use of a moderate sized facil¬ 
ity, where the total charges are not materially dispropor¬ 
tionate to the use and benefit received by each participant, 
may not be contrary to the public interest, such a basis be¬ 
comes inequitable, prejudicial, discriminatory and 
44 unduly burdensome to the interstate commerce of the 
smaller users, and contrary to the public interest, 
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where the terminal is extensive, the charges are very heavy, 
and the use by the various tenants is grossly dispropor¬ 
tionate, as in this case. 

The total mileage of the twelve tenant lines is 88,576, and 
the percentage which each line bears to the total, the num¬ 
ber of ton miles of revenue freight of each line, and the per¬ 
centage it bears to the total, the number of passenger miles 
of each line, and the percentage it bears to the total, all for 
the year 1933, are shown in the tabulation below b 


Per 

Cent 



Total 

of 

Ton Miles. 

Per 

Passenger 

Per 


Mileage 

Total 

Rev. Frt. 

Cent. 

Miles 

Cent. 

AT&SF 

13,337 

15.96 

8,711,882,176 

16.06 

555,019^65 

21.75 

Alton 

1,053 

1.26 

901,253,262 

1.66 

100,186,623 

3.93 

CB&Q. 

9,502 

11.37 

7,761,587,000 

14.30 

387,064,918 

15.17 

CGW 

1,499 

1.79 

1,430,421,304 

2.64 

24,750,914 

.97 

CMStP&P 

11,359 

13.59 

7,220,790,618 

13.31 

308,540,537 

12.09 

CRI&P 

8,333 

9.97 

5,094,596,849 

9.39 

307,625,771 

12.06 

KCS(inc. 

K&MR&T) 

876 

1.05 

811,041,731 

1.49 

10,247,$87 

.40 

M-K-T 

3,800 

4.55 

1,827,697,738 

3.37 

86,748,192 

3.40 

M.P. 

15,905 

19.03 

6,070,963,102 

11.19 

144,332,443 

5.66 

StL-SF 

5,600 

6.70 

3,094,105,080 

5.70 

100,667,265 

3.95 

U.P. 

9,788 

11.71 

8,298,797,800 

15.30 

429,554,155 

16.84 

Wabash 

2,524 

3.02 

3,030.718,995 

5.59 

96,332,343 

3.78 

Total 

83,576 

100 

54,253,855,655 

100 22,551,070,$13 100 


(Ton mile and passenger mile figures obtained from Poor’s, 1934.) 

It will be noted that the revenue ton miles or the com¬ 
plainant are 1.49% of the total, and its percentage of pas¬ 
senger miles to the total is 0.40%. 

IX. | 

Complainant alleges that the payment by it of 8-1/3% of 
the annual interest and taxes, in compliance with the 
45 Operating Agreement, is grossly unjust, inequitable, 
and discriminatory in view of the comparatively 
small use made by it of the terminal facilities, and that the 
same unduly inflates and distorts the operating costs prop¬ 
erly attributable to it, and constitutes an un due.; prejudice 
to and burden upon its interstate co mmerce, and is calcu- 
lated seriously taimpair, jf nofliTdest xpy, its jaM itylto 
render adequate and efficient trans^ortatioii_service_at the 
lowest cost consistent"with the furnishing of such service; 
and that a continuation of said disproportionate burden, 
suffered by it, will inevitably lessen its ability properly to 
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s erv e i nterstat e commerce. Complainant also alleges that 
the contribution? of mferest and taxes made by it and the 
other tenant lines should be upon some fair and equitable 
basis, and should be actually or approximately in propor¬ 
tion to the use made by each of the tenant lines of the ter¬ 
minal facilities, so that the traffic of each line would bear 
its just and fair proportion of the operating costs created 
thereby, and that any contributions exacted from complain¬ 
ant beyond such proportion constitute an unjust discrimi¬ 
nation against its interstate commerce.*’ Complainant fur¬ 
ther alleges that the contributions of interest and taxes 
made by the three large users, which, in the aggregate, are 
but 25% of the whole, while their use of the facilities is 
over 60% of the whole, constitute an undue, unreasonable 
and unlawful preference, advantage and discrimination in 
their.,favoiyin that they are thus enabled wrongfully to se¬ 
cure a substantially larger proportionate use of the termi¬ 
nal facilities than their contributions to interest and taxes 
fairly justify or warrant, with the result that their 
46 interstate commerce is thereby unlawfully relieved 
of Targe expenditures for operating expense properly 
attributable thereto, and the burdens of such expenditures 
are thereby unjustly and inequitably transferred from their 
traffic to and impos ed uponj fce interstate commerce of com¬ 
plainant and the smaller users, all contrary to the public 
interest. 

The existence of this disproportionate burden upon the 
expense of operation of the complainant and the other 
smaller users, and the undue preference, advantage and dis¬ 
crimination enjoyed by the larger users, is shown by the 
following record of payments made, percentage of use en¬ 
joyed, and what the payments would have been if interest 
and taxes had been distributed on a user basis instead of 
upon a numerical basis. For the year 1934, this record is 
as follows: 







STATEMENT SHOWING, FOR THE TEAR 1916, THE INTEREST ON FIRST MORTGAGE BONDS AND VARIOUS NOTES OF KANSAS COT TERMINAL RAILWAY 
COMPANY (LESS CREDITS FROM OPERATIONS) AND ITS TAXES AS CHARGED TO THE TENANT COMPANIES ON UNIT BASIS; ALSO SHOWING APPORTIONMENT 
OF THESE EXFENSES TO THE TENANT COMPANIES ACCORDING TO USE OF THE TERMINAL COMPANY^ FACILITIES, BASED ON THE JOINT MAINTENANCE AID 
OPERATING EXPENSES CHARGED TO EACH TENANT COMPANY DURING THE YEAR 1916* 


Interest 
on bonds 
and notes 


Credit 
from K.C.T. 
operations 


Net 


Taxes 



A.T.& S.F. 

Ry* Co. 

* 146,127.84 

8 42,264.10 ( 

i 103,863.74 

8 17 , 056.73 

Alton R.R. 

Co. 

146,127.78 

42,264.10 

103,863.68 

17,056.68 


146,127.84 

42,264.10 

103,863.7* 

17,056.67 


146,127.80 

42,264.10 

103,863.70 

17,056.70 

C.M.St.P.A 


146,127.79 

42,264.10 

103,863.69 

17,056.68 

C.R.I.A P. 

Ry* Co. 

146,127.84 

42,264.10 

103,863.74 

17,056.67 

K*C*S« Ry* 

i Co. 

146,127.84 

42,264.10 

103,863.74 

17,056.70 

M-K-T R.R. 

Co. 

146,127.84 

42,264.10 

103,863.7* 

17,056.67 

M.P. R.R* 1 


146,127.88 

42,264.09 

103,863.79 

17,056.73 

St.L.*S*F. 

Ry. Co. 

146,127.86 

42,264.08 

103,863.78 

17,056.67 

U.P. R.R. 1 

0 

Co.****. 

146,127.84 

42,264.08 

103,863.76 

17,056.68 

Wabash Ry. 

Co. 

146.127.82 

42.264.08 

103,863.7* 

17.056.69 


Total 
as char 


920*47 

920.36 

920.41 

920.40 
920.37 

920.41 

920.44 
920.41 
920.5? 

920.45 
920.44 
920.43 


♦ 120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 
120 , 


Total, 


>169.130 $1.246.364.84 $204.680.: 


0*451,045.11 


Percentage of ust 
based on aggregate 
joint operating 
expenses charged 
in 1916 


21.65 

8.72 

11.81 

1.59 

2.86 

15.79 

3.13 

3.00 

17.77 

4.12 

4.98 

4.58 

100.00 


Proportion 

on 

Use basis 



l 3W.151.26 
126,531,13 
171,368.43 
23,071.62 
41*499.89 
229,120.02 
45*417.71 
43*531.35 
257 >850.72 
59>783.06 
72,262.05 
66.457.87 

I 

0.451.045*11 


Increase or 
Decrease if 
apportioned 
on use basis 


lac .#193,230.79 
Inc. 5,610.77 
Inc. 50,448.02 
Dec. 97,848.78 
Dec. 79,420.48 
Inc. 108,199.61 
Dec. 75,502.73 
Dee. 77,389.06 
Inc. 136,930.20 
Dec. 61,137.39 
Dec. 48,658.39 
Dec. 54.462.56 


0 * Het result of Kansas City Terminal Railway Company operations of 8507,169*13 does not include a charge of 876,851,23, Amortitation 

of Discount on Funded Debt for the year 1916, subsequently accounted for in December » 1917* The amount of $507»1^9|13 v*s not applied 
in reduction of interest payments by the tenant companies. It was credited to tenant companies in 1917 and subsequently Capital Stock 
of the Terminal Company was issued to the tenant companies to cover, less deduction for discount on Funded Debt. The amount, however, 
is shown hereon as a credit from Kansas City Terminal Railway Company operations for the purpose of making this statement for the year 
1916 comparable with similar statements for the years 1926, 1931 and 193* during which years credits from Kansas City Terminal Railway 
Company operations were applied in the reduction of interest payments. 

1 

The Kansas City Southern Ry. Co. 

Comptrollers Office 

Kansas City, Mo. 

February 14, 1935 
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STATEMENT SHOWING * FOR THE YEAR 1921 THE INTEREST ON FIPST .MORTGAGE BONDS AND VARIOUS NOTES OF KANSAS CITY TERMINAL RAILY/AY 
COMPANY (LESS CREDITS FROM OPERATIONS) AND ITS TAXES AS CHARGED TO THE TENANT COMPANIES ON UNIT BASIS; ALSO SHOWING APPORTIONMENT 
OF THESE EXPENSES TO THE TENANT COMPANIES ACCORDING TO USE OF THE TERMINAL COMPANY'S FACILITIES, BASED ON THE JOINT MAINTENANCE kND 
OPERATING EXPENSES CHARGED TO EACH TENANT COMPANY DURING THE YEAR 1921* 


Interest 
on bonds 
and notes 


Credit 
from K.C.T# 
on orations 


~~~ Percentage of use 

based on aggregate 
joint operating 
Total expenses charged 
as charged in 1921 


Proportion 

on 

Use basis 


Increase or 
Decrease if 
apportioned 
on use baeie 


A.T.& S*F* 

Ry* Co. 

$ 178 , 188.29 

$ 46 , 892.76 

Alton R.R* 

Co. 

178 , 187.9 5 

46,892.77 

C.B.& Q. R 

»R» Co.. 

178 , 188.02 

46,892.76 

C.G.TT. R.R 

• Co. 

178 , 187.95 

46,892.76 

C.H.St.P.4 

P* R.R* Co. 

178 , 187.95 

46,892.77 

C.R.I.4 P. 

Ry* Co. 

178 , 188.02 

• 46,892.76 

K*C*S* By.- 

Co. 

178 , 187.95 

46,892.77 

tf-K-T R.R. 

Co. 

178 , 187.96 

46,892.77 


178 , 188.02 

46,892.76 

St *L»*S* F • 

Ry* Co. 

178 , 187.99 

46,892.77 


178 , 188.00 

46,892.77 

Wabash Ry. 

Co. 

178 . 187.95 

46.892.77 



$ 131,295.53 

131.295.18 

131,295.26 

131.295.19 

131,295.18 

131,295.26 

131.295.18 

131.295.19 

131,295.26 

131.295.22 

131.295.23 

131,295.18 


$ 28 , 003.32 
28 , 003.31 
28 , 003.32 
28 , 003.31 
28,003.31 
28,003.32 
28,003.31 
28,003.31 
28,003.32 
. 28,003.31 
28 , 003.32 
28.003.31 


$ 159,298.85 

159.298.49 

159,298.58 

159.298.50 

159,298.49 

159,298.58 

159.298.49 

159.298.50 

159,298.58 
159,298.53 
159,298.55 

159.298.49 


26.52 

7.10 

9.86 

1.99 

2.87 

15.58 

2.30 

4.17 

15.36 

4.81 

5.37 

4.07 


$ 506,951.71 
135,722.37! 
183,482.05! 
38,040.49! 
54,862.43 
297,824.57 

43.966.40 

79,712.99 

293,619.09 

91,947.13 

102,651.99 

77.801.41 


Inc. «47,652.86 
Dec. 23,576.12 
Inc. 29,183.47 
Dee. 121,258.01 
Dec. 104,436.06 
Inc. 138,525.99 
Dec. 115,332.09 
Dee. 79,585.51 
Inc. 134,320.51 
Dee. 67,351*40 
Dec. 56,646.56 
Dec. 8l.497.08 


Total. 


$2.138.256.05rf $562,713.19X $1 



?- 


X - 


# - 


1^ BjlwIc 

Does not include interest charged tenant companies, on use basis, same being $7*500*00, on a six months note due First ember 15 

Kansas City, Mo., and $30,020.4-9 on Franchise Fund notes; also interest amounting to $22,500.00 on a $ 3 , 000 , 000.00 no e Federal 

1917 * for period November 15* 1917 to November.15, 1918 billed versus tenant companies in January* 1921 hut charge ac a 
Control period item* . omr)an ie8 but was 

Net result of K.C.T* Ry* Co. operation of $562,713*19 was not applied in reduction of interest payment® by the tenan c cre ait 

treated as Income retained by the K*C*T* Ry* Co. and credited to the tenant companies as advances* The amount is 8 0 ^ B | f or the years 

from K*C*T* Ry* Co. operations for the purpose-of making this statement for the year 1921 comparable witji similar s a vmen t 8 . 

1926, 1931 and 1934, during which years credits from K.C*T. Ry* Co. operations were applied in the reduction of *n e investment Account, 
Taxes do not include an amount of $27*629*44, Special Assessments for Public Improvements, which amount, charges ie 
was subsequently adjusted and accounted for as an advance by tenant companies* 


The Kansas City Southern Ry« 
Comptroller's Office 
Kansas City, Mo. 

February 14, 1935 


Co. 
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STATEMENT SHOTTING FOR THE YEAR 1926, KANSAS CITY INAL RAILWAY COMPANY'3 INTEREST ON BONDS (LESS CREDIT FROM OPERATIONS) AND TAXES 
AS CHARGED TO THE TENANT COMPANIES ON UNIT 3ASIS; ALSO UNG APPORTIONMENT OF THESE EXPENSES TO THE TENANT COMPANIES ACCORDING jTO USE OF 
THE TERMINAL COMPANY'S FACILITIES, BASED ON THE JOINT VENANCE AND OPERATING EXPENSES CHARS® TO EACH TENANT COMPANY DURING TH|3 YEAR 1926, 


Bond 

Interest 


Credit 
from X.C.T. 
operations 


Net 


Taxes 


Total 
as chart 


Percentage of use 
based on aggregate 
joint operating 
expenses charged 
in 1926_ 


Proportion 

or. 

Use basis 


A.T.4 S.F. Ry. Co 
Alton R.R. Co*• •» 
C.B.& Q. R.R. Co* 
C.G.V. R.R* Co * • • 
C.M.St.P.4 p. H,. 
C*R*1.4 P* Ry* Co 
K.C.S* Ry» Co**** 
M-K-T R.R. Co.... 
M«P. R.R. Co..... 
St.L.-S.F. Ry. Co 
U.P* R.R. Co.... * 
Wabash Ry. Co.... 


166,666.67 

166,666.67 

166,666.67 

166,666.67 

166,666.66 

166,666.66 

166,666*67 

166,666.67 

166,666.67 

166 , 666.67 

166,666.66 

166 * 666.66 


$ 52,775*37 
52,775.36 

52.775.36 

52.775.37 

52.775.37 

52.775.38 
52,775.38 

52.775.38 

52.775.39 
52,775.38 
52,775.38 
5L775.dO 


*3,891.30 

3,891.31 

3,891*31 

3,891*30 

3,891.29 

3.891.28 

3.891.29 
3,891.29 

3.891.28 

3.891.29 
3 , 891.28 
3.891.26 


$ 37,730.63 
37,730.63 
37,730.62 
37,730.61 

37.730.61 

37.730.62 

37.730.63 

37.730.62 

37.730.63 
37,730.62 
37,730.62 
37,730.62 


151.621.93 

151.621.94 
151,621.93 

151.621.91 
151 , 621.90 
151 , 621.90 

151.621.92 
151,621.91 
151,621.91 
151,621.91 
151,621.90 
151,621.88 


25.*5 

6.22 

9.20 

2.07 

2.59 

15.97 

2.17 

4.36 

16.63 

4.92 

6.02 

4.40 


* 463,053.31 

113.170.59 

167.390.60 

37,662.89 

47,124.09 

290,568.24 

39,482.34 

79 , 328.58 

302,576.69 

89,517.57 

109,531.67 

80,056.37 


Total, 


12 , 000 , 000.00 


t;6.6' 


1452.767.46 $1,819,462.94 


100.00 


Note: This statement does noiclude interest payable by Kansas City Terminal Railway Company on 
user basis to tenant crnies, on advances* 


The Kansas City Southern Ry* Co* 
Comptroller*s Office 
Kansas City, Mo* 

February 14, 1935 


Increase or 
Decrease if 
apportioned 
on use basis 


' 

■ ! 

I 




Ihe.$3H,431.38 
Dec. 38,451.35 
Inc. 15,768.67 
Dee. 113,959*02 
Dec. 104,497.81 
Inc. 138,946.34 
Pec. 112,139.58 
Dec. 72,293.33 
Inc. 150,954.7C 
Dec. 62,104.34 
Dee. 42,090.23 
Dec. 7 1.565.51. 
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STATEMENT SHOWING, FOR THE YEAR 1931 , KANSAS CITY TERMINAL RAILWAY COMPANY*S INTEREST O N BON DS (LESS CREDIT FROM OPERATIONS) AND 
TAXES AS CHARGED TO THE TENANT COMPANIES ON UNIT BASIS; ALSO SHOWING APPORTIONMENT OF THESE EXPENSES TO THE TENANT COMPANIES ACCORDING 
TO USE OF THE TERMINAL COMPANY*S FACILITIES, BASED ON THE JOINT MAINTENANCE AND OPERATING EXPENSES CHARGED TO EACH TENANT COMPANY DURING 
THE YEAR 1931* I 


Bond 

Interest 


Credit 
from K.C.r, 
operations 


Net 


Taxes 


Total 

As charged 


Percentage of use 
based on aggregate 
joint operating 
expenses charged 
in 1931_ 


Proportion 

on 

Use basis! 


Increase or 
Decrease if 
apportioned 
on use basis 


A.T.& S.F. Ry. Co 
Alton Co*••• 
C.B.& Q* R*R* Co* 
C«G*W« R*R* Co• • • 
C.M.St»P.& P* R*R 
C*R«I*i P• Py• Co 
K»C*S* Ry. Co**•« 
M-K-T R.R. Co.... 
M»P. R.R. Co.;... 
St.L.*S.F# Py* Co 
U.P. R.R. Co..... 
Wabash Ry. Co .... 


# 166,538.44 
166,538.45 
166,538.45 

166 . 538.45 

166.538.46 
166,538.46 
166,538.46 
166,538.46 
166,538.45 
166,538.45 
166,538.45 
166,538.45 


Total. #1,998.461.4' 


$ 32,635.93 # 
32 , 685.08 
32,68^.71 
32,687.20 
32,690.38 
32 , 688.62 

32.688.71 

32.681.72 
32,678.35 
32,688.26 
32 , 688.66 
32,683.97 

#392,181.5# #1 


133,902.53 

133,853.37 

133.853.74 

133,851.25 

133,848.08 

133,849.84 

133.849.75 
133,856.74 
133,860.10 
133,850,19 
133,849.79 
133.854.48 

.606.279.86 


# 38,794.35 # 

38.794.33 

38.794.34 
38,794.33 
38,794.33 
38,794.36 
38,794.33 

38.794.33 

38.794.34 
38,794.33 

38.794.32 

38.794.32 

#465.532.010 #: 


172,696.88 

172,647.70 

172,648.08 

172,645.58 

172,642.41 

172,644.20 

172,644.08 

172,651.07 

172,654.44 

172,644.52 

172,644.11 

172.648.80 

,071,811.87 


27.25 

4.96 

8.62 

2.17 

2.59 

16.67 

2.30 

4.16 

16.10 

4.26 

6.24 

4.68 

100;00 


564,568.73 

102 , 761.87 

178,59048 

44,958.32 

53,659.93 

345,371.04 
47,651.67 
86,187.37 
333 , 561.71 
88,25949 
129,281.06 
96.960J80 

i 

. 071 . 811.87 


Inc.#391,871.85 
Dec. 69 , 885.83 

Inc. 5,9+240 
Dec. 127,687.26 
Dee. 118,982.48 
Inc. 172,726.84 
Dee. 124.992.+1 
Dec. 86,463.70 
Inc. 160,907.27 
Dec. 84,385.33 
Dec. 43,363.05 
Dec. 75.688.00 


# - Credit from Operations does not include a charge in the emount of #13,997.95 representing the balance for the year 1931 of discount on 
Funded Debt which was applied, at a subsequent date, in the reduction of mounts due to the tenant companies by the Kansas City erm 
Railway Company. . 

0 - Taxes do not include an amount of #2,919.85, second half specials assessment payable in Kansas, which was charged to Investment account 
and has been accounted for as an advance by tenant companies. 

Notei This statement does not include interest payable by Kansas City Terminal Railway Company on user basis to tenant companies^ on advances. 

* 

The Kansas City Southern Ry. Co. . . 

Comptroller*s Office 
Kansas City, Mo. 

February 14, 1935 
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STATEMENT SHOWING, FOR THE YEAR 1934, KANSAS CITY TERMINAL RAILWAY COMPANY 9 S INTEREST ON BONDS (LESS CREDIT FROM OPERATIONS) AND TAXES 
AS CHARGED TO THE TENANT COMPANIES ON UNIT BASIS; ALSO SHOWING APPORTIONMENT OF THESE EXPENSES TO THE TENANT COMPANIES ACCORDING TO USE OF 
THE TERMINAL COMPANY 9 S FACILITIES, BASED ON THE JOINT MAINTENANCE AND OPERATING EXPENSES CHARGED TO EACH TENANT COMPANY DURING THE YEAR 1934. 






r - 

Percentage of use 


11 \m 





1 

based on aggregate 


Increase or 


Credit 




joint operating 

Proportion 

decrease if 

Bond 

from K.C.T. 


1 

Total 

expenses charged 

on 

apportioned 

Interest 

Operations 

Hat 

Taxes 

As Charged 

in 193* 

Use Basis 

on use basis 


A*T*& S.F. Ry* Co * * • • 
Alton R.R. Co.• * * • •.. 
C»8*& Q. R.R. Co.•••. 
C.G.W. R.R. Co «••».«• 
C.M.St.P.& P. R.R. Co 
C.R*I.ft P. Ry* Co.... 
K.C.S. Ry. Co*....... 

M-K-T R.R. Co. 

M.P. R.R. Co......... 

St.L.«*S.F. Ry. Co.... 

U.P. R.R. Co *•••••••• 

Wabash Ry. Co.. 

Total.... 


$ 165 , 230.00 

♦ 15 , 339.09 $ 1 * 9 , 890.91 

$ *1,474.30 i 

> 191,365.21 

165 , 230.00 

15 , 515 . 3 * 

1*9,714.66 

41,474.30 

191,188.96 

165 , 230.00 

15 ,* 85.25 

1*9,7*4.75 

*1,*7*.31 

191,219.06 

165 , 230.00 

15 , 518.81 

1*9,711-19 

41,474.31 

191,185.50 

165 , 230.00 

15 , 517.32 

1*9,712.68 

41,474.31 

191,186.99 

165 , 230.00 

15,**5.*9 

1*9,784.51 

41,474.30 

191,258.81 

165 , 230.00 

15,521.03 

1*9,708.97 

*1,474.28 

191,183.25 

165 , 230.00 

15,503.79 

1*9,726.21 

*1,474.28 

191,200.49 

165 , 230.00 

15,428.92 

1*9,801.08 

*1,474.29 

191,275.37 

165 , 230.00 

15,502.09 

149,727.91 

41,474.29 

191,202.20 

165 , 230.00 

15,499.83 

1*9,730.17 

41,474.29 

191,204.46 

165 . 230.00 

15.507.06 

1*9.722.9* 

* 1 . 474.30 

l?l»l?7f.2f 


1.982.760.00 tl85.784.02 *1.796.975*98 $497.691»56# <2.294,667*54 


27.75 

* 636 , 770.23 

Inc.$4*5,405.02 

4.2* 

97 , 293.90 

Dec* 

93,895.06 

7.99 

183 , 3 * 3 . 5 * 

Dec* 

7 , 875.12 

2.03 

* 6 , 581.76 

Dec* 

144,603.7* 

3*00 

68 , 8 * 0 . 0 * 

Dec* 

122,3*6.95 

16 . 2 * 

372 , 654.^0 

Inc* 

181,395.19 

1*73 

39 , 697.75 

Dec* 

151,485.50 

5.38 

123,453-12 

Dec* 

67,7*7.37 

17.51 

*01,796.28 

Inc* 

210,520.91 

4,08 

93,622.43 

Dec* 

97,579.77 

5.85 

134,238.05 

Dec* 

56,966.41 

4.20 

_96,376.0* 

Dec* 

94.821.20 


100.00 $ 2 . 294 , 667*54 


Note 1 - Credits to tenant companies represent net earnings of the Terminal Company from its operations, divided on ownership basis, less 

incidental expenses incurred in connection with property retired and not replaced, that jart of such incidental expenses as apply to 
Terminal Company directly operated property being divided on ownership basis and that part applying to joint property toeing divided 
on user basis. 

Note 2 - This statement does not include interest payable by K.C.T. Ry. Co* on user basis to tenant companies, on advances. 

# - Does not include $2,688.00, second half special assessment payable in Kansas for 193d which is chargeable to Investment^ Account 
and will be set up by K.C.T. Ry. Co. as an advance by tenant companies. 

The Kansas City Sout&ern Ry. Co. 

Comptroller 9 * Office 

Kansas City, Mb. 

February 14, 1935 
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Total 

Per¬ 
centage 
of use 
based 
on aggre¬ 
gate joint 
operating 
expenses 
charged 

Proportion 

on 

i 

l 

Increase or 
decrease if 
apportioned 


As charged 

in 1934 

Use Basis 

Oil use basis 

AT&SF 

$191,365.21 

27.75 

$636,770.23 

Inc. $445,405.02 

Alton 

191,188.96 

4.24 

97,293.90 

Dec. 93,895.06 

CB&Q. 

191,219.06 

7.99 

183,343.94 

Dec. 7,875.12 

CGW 

191,185.50 

2.03 

46,581.76 

Dec. 144,603.74 

CMStP&P. 

191,186.99 

3.00 

68,840.04 

Dec.! 122,346.95 

CRI&P 

191,258.81 

16.24 

372,654.00 

Inc. | 181,395.19 

K.C.S. 

191,183.25 

1.73 

39,697.75 

Dec.! 151,485.50 

M-K-T 

191,200.49 

5.38 

123,453.12 

Dec. 67,747.37 

M.P. 

191,275.37 

17.51 

401,796.28 

Inc.! 210,520.91 

St.L-S.F. 

191,202.20 

4.08 

93,622.43 

Dec. 97,579.77 

U.P. 

191,204.46 

5.85 

134,238.05 

Dec. 56,966.41 

Wabash 

191,197.24 

4.20 

96,376.04 

Dec. 94,821.20 

Total 

$2,294,667.54 

100.00 

$2,294,667.54 

i 

i 

! 


From this it is clear that if complainant’s traffic 
47 had borne a fair proportion of the expense of inter¬ 
est and taxes—that is, the proportion properly at¬ 
tributable to it on the basis of actual service and benefits 
received—it would have paid, for the year 1934, $39,697.75, 
whereas it actually paid $191,183.25. This was $i51,485.50 
in excess of the amount its traffic should rightly hhve borne. 
In other words, it paid $151,485.50 for what it djd not re¬ 
ceive ; and the same is true, though to a smaller Extent, of 
the other smaller users. 

The three larger users, enjoying 61.5% of the use of the 
facilities of the Terminal Company, escaped payment in 
1934, in the aggregate, of $837,321.12—that is to say, they 
received services and benefits in that amount for which they 
made no payment. Theirjtrafific escaped its just share of 
operating expense in that amoi^^ 

burden was unjustly and inequit ably tra nsferred to and 
placed upon the shoulders oO^elsmaller users, and their 
traffic was wrongfully made to bear this unj ust burden. 

Similar data for otheFyears, which may be regarded as 
typical of the whole period, are as follows: 


(Here follow photostats marked pages 48, 49, 50, 5fL and 52) 
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Not only is the compla inant^ interstate traffic un- 

53 duly burdened and prejuSicedTJy the payments it is 
now required to make to the Terminal Company for 

interest and taxes, but, under the express terms of the Op¬ 
erating Agreement, if a single tenant line should default, 
the contributions of interest and taxes required to be made 
by complainant would be automatically increased from one- 
twelfth to one-eleventh; if two should default, such contri¬ 
butions would be increased to one-tenth; if three should de¬ 
fault, to one-ninth; and so on. In that event, complainant’s 
earning capacity and its resources would be still further de¬ 
pleted and its usefulness as an interstate carrier in all 
probability -would be destroyed. Of the twelve’te'nant lines 
now paying their“numerical proportions of interest and 
taxes, four are in the hands of equity receivers or of trus¬ 
tees in the course of reorganization under the amendment 
to the Bankruptcy Act, and two are reorganized companies 
which have not executed the Operating Agreement and have 
not become bound thereby. Only six of the tenant lines are 
now legally obligated to pay any proportion of interest and 
taxes for the future, except that the trustees of one other 
line have adopted the Operating Agreement for the period 
of their receivership. 

X. 

Complainant is informed by counsel, and so alleges, on 
information and belief, that under the provisions of the In¬ 
terstate Commerce Act as amended and supplemented, the 
earning capacity, and the conservation of the financial re¬ 
sources of each individual carrier, such as the complainant, 
is a matter of national concern; that the Act requires 

54 each individual carrier to furnish adequate and effi¬ 
cient railway transportation service at the lowest 

cost consistent therewith, and requires it to conserve its 
revenues so that it may be enabled, under honest, economi¬ 
cal and efficient management, to provide such service; that 
the public interest requires that the interstate transporta¬ 
tion furnished by complainant, as well as by other carriers, 
shall be subject to such reasonable and necessary expenses 
of operation as are properly attributable thereto, and that 
neither the com plain ant nor any other carrier^shall be sub¬ 
ject to excessive, discriminatory or burdensome costs of 
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j 

operation, however incurred or created, which burden or 
pr p-jndirp thr> conduct of it s interstate transpo rtaticm , or 
which tend to disable it from ~perf brming~rtT public cluties 
under the law, as aforesaid; that the public interest re¬ 
quires any carrier, such as the larger users of the facilities 
of the Terminal Company, to pay and charge to it^ own op¬ 
erating costs all expenses fairly, justly and equitably at¬ 
tributable to its own operations, and prohibits it from 
transferring to any other carrier or carriers, by ahy means 
or device whatsoever, such proper, lawful and| just ex¬ 
penses of operation; that in all inter-carrier contracts al¬ 
locating or apportioning, in their own discretion^ costs of 
operation between the parties thereto, and, in particular, in 
long term contracts such as the one in question, extending 
over a period of 200 years, the law writes in a term or con¬ 
dition that such contracts are subject to modification or 
annulment in the exercise of public regulation, as Iright and 
justice may require, whenever the effect of such Contracts, 
or the conduct of operations thereunder becomes! contrary 
to or in conflict with the public interest; j that this 
55 Commission is invested with full power, authority 
and jurisdiction to remove any u ndue burden, prej¬ 
udice and discrimination, such as tlfe’gTossly dispropor- 
tionaf^TTray^^ and taxes by the tenant lines, 

as alleged herein, cast_in whatsoever manner upon the com¬ 
merce of any interstate carrier, such as the cofnpiainant 
and the^herTmaTfFr'users, regardless of how such burden 
may be imposed; that ‘ 1 the purpose for which the Commis¬ 
sion was created was to bring into existence a body which 
from its special character would be best fitted to determine, 
among other things, whether upon the facts in the given 
case there is an unjust discrimination against interstate 
Co mmerc e” (292 U.S. 12); and that the power to remove 
such undue burden or unjust discrimination inheSres in the 
various grants of power made by Congress to th^ Commis¬ 
sion, and particularly in Sections 1, 3, 5, 12, 13, 15a and 20 
of the Interstate Commerce Act. 

WHEREFORE, complainant prays that the defendants 
may be required to answer the charges herein \ that the 
Commission after a due hearing and investigation, make 
findings of fact from the evidence to be adduced to the ef¬ 
fect that the payments heretofore made and how being 
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made by complainant and the other smaller users by way 
of interest and taxes to the Terminal Company upon a nu¬ 
merical basis, as specified in the Operating Agreement, 
without regard to the service or benefit received by them, 
respectively, or to the use made by each of them of the ter¬ 
minal facilities, cnstitute an undue and unlawful burden, 
prejudice and discrimination upon the interstate commerce 
of complainant and other smaller users, and each of them, 
and tends to disable them, and each of them, from the 

56 performance of their transportation duties; and that 
such burden, prejudice and discrimination exists to 

the extent that the Commission finds and determines that 
the said contributions to interest and taxes by each tenant 
line exceed what is a fair, just, equitable and non-discrimi- 
natory proportion thereof; and that the Commission find 
and determine that such fair, just, equitable and non-dis- 
criminatory proportion is properly measured on a user 
basis, or upon some other basis found by the Commission to 
be just and reasonable; that the Commission make a fur¬ 
ther finding of fact to the effect that the payments hereto¬ 
fore made and now being made by the larger users by way 
of interest and taxes to the Terminal Company upon a nu¬ 
merical basis, as specified in the Operating Agreement, 
without regard to the service or benefit received by them, 
respectively, or to the use made by each of them of the ter¬ 
minal facilities, constitute an undue, unreasonable and un¬ 
lawful preferenc e and adva ntage to them, and each of them, 
and to the interstate commerce carried on by each of them; 
that such undue, unreasonable and unlawful preference and 
advantage exists to the extent that the Commission finds 
that said contributions to interest and taxes by each of the 
larger users is less than what is a fair, just, equitable and 
non-discriminatory proportion thereof, and that the Com¬ 
mission find and determine that such fair, just, equitable 
and non-discriminatory proportion is properly measured 
on a user basis or upon some other basis found by the Com¬ 
mission to be just and reasonable; that after making such 
findings of fact, the Commission enter such order as may be 
proper and just in the premises, ordering the Terminal 
Company to cease and desist from asking, demand- 

57 ing or requiring the payment from the tenant lines 
of proportions of interest and taxes in excess of or 
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less than those so found by it to be just, reasonable, equit¬ 
able and non-discriminatory and likewise ordering the ten¬ 
ant lines to cease and desist from paying such contributions 
to interest and taxes on any other than the basis so found 
by the Commission to be just, reasonable, equitable and non- 
discriminatory ; and complainant prays for such Other and 
further relief as in right and justice it may be Entitled to 
receive. 

THE KANSAS CITY SOUTHERN RAILWAY COM¬ 
PANY, 

By C. E. JOHNSTON, 

Its President, 

Kansas City Southern Build¬ 
ing, Kansas City, Missouri. 

FRANK H. MOORE, 

A. F. SMITH, 

Attorneys for Complainant, 
509 Kansas City j Southern 
Building, Kansas Cjity, Mis¬ 
souri. 

SAMUEL W. MOORE, 

25 Broad Street, 

New York, N. Y. 

Of Counsel . 

State of Missouri, 

County of Jackson, ss: 

Charles E. Johnston, being duly sworn deposes and says 
that he is President of The Kansas City Southern Railway 
Company, complainant in the above entitled proceeding; 
that he has read the foregoing complaint and knowfe the con¬ 
tents thereof; that the same are true as stated, except as to 
matters and things, if any, stated on information and belief, 
and that as to those matters and things he believes them to 
be true. 

CHARLES E. JOHNSTON. 

i 

i 

Subscribed in my presence and sworn to before kne by the 
affiant above named this 15th day of February, lj)35. 

CARL L. SODERSTROM, 
Notary Public, Jackson Coun - 
(Seal) ty, Missouri . 

My commission expires June 24,1935. 

(Here follows photostat marked page 58) 
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59 EXHIBIT 2. 

Part 1 
Agreement 
Between 

Kansas City Terminal Railway Company, 

of the first part , 

The Atchison, Topeka and Santa Fe Railway Company, 
Chicago, Milwaukee and St. Paul Railway Company, 
The Chicago, Rock Island and Pacific Railway Company, 
St. Louis and San Francisco Railroad Company, 
Union Pacific Railroad Company, 

The Chicago and Alton Railroad Company, 

The Wabash Railroad Company, 

Missouri, Kansas and Texas Railway Company, 

The Missouri Pacific Railway Company, and 
Chicago, Burlington and Quincy Railroad Company, 

of the second part , 

and 

Illinois Trust and Savings Bank, as Trustee, 

of the third part. 

Relating to Union Passenger Station and other Terminal 

Facilities at Kansas City. 

DATED June 12th, 1909. 

60 Indenture, made this 12th day of June, 1909, by 
and between Kansas City Terminal Railway Com¬ 
pany, a corporation organized and existing under and by 
virtue of the laws of the State of Missouri (hereinafter 
called the Terminal Company), party of the first part, The 
Atchison, Topeka and Santa Fe Railway Company, a cor¬ 
poration of the State of Kansas (hereinafter called the 
Atchison Company); Chicago, Milwaukee and St. Paul 
Railway Company, a corporation of the State of Wisconsin, 
(hereinafter called the St. Paul Company); The Chicago, 
Rock Island and Pacific Railway Company, a corporation of 
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the States of Illinois and Iowa (hereinafter called the Bock 
Island Company); St. Louis and San Francisco; Railroad 
Company, a corporation of the State of Missouri; Union 
Pacific Railroad Company, a corporation of the State of 
Utah; The Chicago and Alton Railroad Company;, a corpo¬ 
ration of the State of Illinois; The Wabash Railroad Com¬ 
pany, a consolidated corporation organized under the laws 
of the State of Missouri and other states; Missouri, Kansas 
and Texas Railway Company, a corporation of the State of 
Kansas; The Missouri Pacific Railway Company,;a consoli¬ 
dated corporation organized under the laws of the States of 
Missouri, Kansas and Nebraska, and Chicago, Burlington 
and Quincy Railroad Company, a corporation of the State 
of Illinois, parties of the second part; and Illinois Trust and 
Savings Bank (hereinafter called the Trustee Company), 
a corporation of the State of Illinois, the corporate trustee 
under the First Mortgage, hereinafter mentioned, of the 
Terminal Company, party of the third part: 

Whereas, the Terminal Company owns a line of railroad 
and other railroad facilities located in and about the city of 
Kansas City, Missouri, and the city of Kansas City, 
61 Kansas, which by deeds of conveyance it hhs acquired 
from The Kansas City Belt Railway Company, and 
from the Union Depot Company, and, by other conveyances, 
has acquired, or is about to acquire, the necessary land 
therefor and to construct a Union Passenger Station and 
certain additional railroad facilities and appurtenances, all 
of which, both those now owned and those to be acquired or 
constructed, are shown in detail upon maps, schedules, plans 
and specifications on file among the records of th£ Terminal 
Company, which said maps, schedules, plans and specifica¬ 
tions have been marked for identification by the Chief En¬ 
gineer of each of the railway companies parties hereto and 
accepted and approved by an executive officer of each of at 
least seven of the railway companies parties hereto and 
which are hereinafter collectively referred jto as the 
“Plans ’ 9 and are made a part of this agreement as fully as 
if set forth at length herein or attached hereto; and, 
Whereas, the Terminal Company is about to execute to 
said Trustee Company and to Samuel W. Moore^ of Kansas 
City, Missouri, as trustees, a mortgage or deed of trust, 
dated Jan. 3d, 1910, to be known as its First Mortgage, cov- 
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ering all the property of the Terminal Company now 
owned and hereafter to be acquired by the use of the bonds 
secured thereby or their proceeds, including this agreement 
and the rentals to be paid hereunder, as herein provided, 
to secure an issue of bonds of the Terminal Company not 
to exceed in the aggregate fifty million dollars at any one 
time outstanding; and 

Whereas, each of the railway companies parties of the 
second part hereto (hereafter collectively referred to as the 
Railway Companies) desires, for purposes of greater econ¬ 
omy and convenience, to avail itself of the services of 
62 the Terminal Company and the use of said Union 
Passenger Station, line of railroad, tracks, and all 
other facilities of the Terminal Company; and the Terminal 
Company is willing to serve the Railway Companies and to 
grant to the Railway Companies the right to use all the fa¬ 
cilities of the Terminal Company upon the terms and condi¬ 
tions hereinafter set forth: 

Now, Therefore, the parties hereto do mutually covenant 
and agree with each other as follows: 

ARTICLE L 

The Terminal Company, in consideration of the sums to 
be paid by the Railway Companies respectively as herein¬ 
after provided, hereby covenants and agrees with the Rail¬ 
way Companies and with each of them as follows: 

Section 1 . That it will proceed with all reasonable dis¬ 
patch to acquire the necessary land and complete the con¬ 
struction of said Union Passenger Station and the facilities 
appurtenant thereto at the location thereof shown on said 
Plans, and to rearrange, reconstruct, add to and better the 
railroad and terminal facilities at present owned or con¬ 
trolled by it and make all necessary and desirable connec¬ 
tions with the railroads of each of the Railway Companies, 
all in accordance with such Plans. 

The said Union Passenger Station and the said tracks 
and other facilities of the Terminal Company, and all addi¬ 
tions, betterments, extensions and improvements thereto, 
and all the facilities appurtenant thereto that are now 
owned or may be hereafter acquired by the Terminal Com¬ 
pany are hereinafter referred to as the *‘ Terminal Facili¬ 
ties.” 
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Sec. 2. That it will, and it does hereby, subject to 
the terms and conditions in this agreement contained, 
give and grant to each of the Railway Companies for and 
during the term beginning at the date when the Terminal 
Facilities shall be ready for use as in Section 10 of j Article 
III hereof provided and continuing thereafter for a^id dur¬ 
ing the full term of two hundred years thence next Ensuing, 
the right and privilege of running and operating its pas¬ 
senger trains, into said Union Passenger Station'and of 
using and enjoying, for the purpose of its passenger, ex¬ 
press and mail business, the said Union Passenger Station 
and its appurtenances so to be constructed by the Terminal 
Company hereunder, and all conditions, betterments, ex¬ 
tensions and improvements thereto that hereafter during 
said term shall be acquired by the Terminal Company; and 
also the right of running and operating its passenger Por^stengw 
trains, for the purposes of the passenger traffic of such Rail¬ 
way Company over and upon the railroad and railroad 
tracks of the Terminal Company as in this contract pro¬ 
vided, and of using and enjoying said railroad and tracks 
for the purposes of the passenger traffic of such Railway 
Company, and over all additions and betterments; exten¬ 
sions and improvements thereto that hereafter during said 
term shall be acquired by the Terminal Company, snch use 
by each of the Railway Companies to be in common with 
all other Railway Companies to which similar rights are 
hereby or to which similar rights hereafter may be granted 
by the Terminal Company in pursuance of the terms, condi¬ 
tions and limitations in this agreement expressed. The 
rights and privileges by this Section 2 granted shall! include 2S?£^ £llt, 
the right to occupy sufficient space in the Union Paissenger 
Station and its appurtenances for the sleeping car and ex¬ 
press business of each of the Railway Conjipanies, 

64 upon the payment therefor of such reasonable com¬ 
pensation as may be fixed, from time to time; by the 
Terminal Company; but shall not include the right to make 
up or break any passenger train or to do any switching of 
passenger cars of trains upon said Terminal Company, and 
without written permission of the Terminal Company, and 
then only under such reasonable terms and regulations as 
the Terminal Company may from time to time prescribe. 
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Sec. 3. That it will upon request furnish motive power, 
switch, move and handle the passenger cars of the Railway 
Companies, respectively, as herein provided, upon or over 
the Terminal Facilities, or any part thereof, without pref¬ 
erence or discrimination, and that it will keep and maintain 
a roundhouse, storage tracks, cleaning tracks and other 
similar facilities where it will care for and make light re¬ 
pairs on the passenger engines and passenger cars of the 
Railway Companies, for which services charges shall be 
made by the Terminal Company at such rates as may be 
established by it from time to time. 

Sec. 4. That it will give and grant, and it does hereby 
give and grant, to each of the Railway Companies, subject 
to such reasonable regulations as the Terminal Company 
may from time to time prescribe, and so far only as said 
right may be exercised without materially interfering with 
the passenger traffic in this contract provided for, the right 
and privilege, for said term of two hundred years, of run¬ 
ning its freight trains, drawn by its own motive power and 
manned by its own crews, upon and over said Terminal Fa¬ 
cilities, or any part thereof. The right and privilege by this 
Section 4 granted shall not include the right to make up or 
break any freight train or to do any switching of freight 
cars or trains upon said Terminal Facilities without written 
permission of the Terminal Company, and then only 
65 under such reasonable terms and regulations as the 
Terminal Company may from time to time prescribe. 

Sec. 5. That it will, for all internal movements thereof, 
furnish motive power, switch, move and handle the freight 
cars of the Railway Companies, respectively, as herein pro¬ 
vided, upon or over the Terminal Facilities, or any part 
thereof, without preference or discrimination, for which 
service charges shall be made by the Terminal Company at 
such rates as may be established by it from time to time. 

Sec. 6. That it will keep and maintain said Terminal Fa¬ 
cilities at all times during said term, in good order, con¬ 
dition and repair and will protect the same by such insur¬ 
ance against loss or damage by fire as may in the judgment 
of the Terminal Company be adequate, the cost of such in¬ 
surance being considered a part of the expense of maintain¬ 
ing and operating said Terminal Facilities as hereinafter 
provided. 
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Sec. 7. That it will not do or omit to do any act, the doing 
or omission of which will operate directly or indirectly to 
forfeit any of the rights, privileges and franchises acquired 
under its charter or howsoever acquired, or which will, in 
any manner, impair the value of any of the privileges, 
rights or property, the right to use which is hereby granted 
to the Railway Companies, or to impair its power o]* ability 
to perform all its obligations in this contract provided for; 
and that it will, at the expiration of the present terfa of its 
corporate existence, cause the same to be renewed land ex¬ 
tended in manner and form as may then be provided!by law, 
and will cause similar renewals and extensions to be made 
from time to time as the same shall be necessary to main¬ 
tain, during the full term of this agreement, the existence 
and power with which it is now vested. . j 
66 That it will at all times and from time to time 

during said term, when requested by said Railway poweri - 
Companies, or any of them, put forth and exercise epch and 
every corporate power and do each and every corporate act 
which said Terminal Company might now or may at any 
time hereafter lawfully put in force or exercise to enable the 
Railway Companies and each of them to enjoy abd avail 
themselves of and exercise every right, franchise aijd priv¬ 
ilege hereby granted in the proper management and opera¬ 
tion of the Terminal Facilities according to the terms of 
this agreement. 

Sec. 8 That it will repay to each of the Railway Com- wm*5fund 
panies all sums which shall be paid or advanced to the Scents. 
Terminal Company by such Company prior to the date 
when said Terminal Facilities shall be ready for use, as 
in Section 10 of Article III hereof provided; provided, how¬ 
ever, that until said date, the Atchison Company, the St. 

Paul Company and the Rock Island Company, anything to 
the contrary herein contained notwithstanding, shall con¬ 
tinue to make payments to The Kansas City Belt Railway 
Company, or its successors or assigns under the respective 
agreements in Article IV particularly referred to in respect 
of interest, taxes and maintenance upon such portions of the 
Terminal Facilities as they shall respectively continue to 
use under said agreements respectively; it being, hpwever, 
expressly understood and agreed that during the period of 
rearrangement of the present facilities and construction of 
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new facilities, as hereinbefore provided, the payments to be 
made by the Atchison Company, the St. Paul Company and 
the Rock Island Company, under said respective agree¬ 
ments, shall in no wise be increased by reason of the rear¬ 
rangement of facilities and the construction of new facil¬ 
ities, as hereinbefore provided. 

67 ARTICLE H. 

Section 1. Each of the Railway Companies hereby cove¬ 
nants and agrees with the Terminal Company, with the 
Trustee Company and with each of the other Railway Com¬ 
panies, to pay, from time to time as hereinafter provided, 
the following sums, viz: 

(a) Ten days prior to each date when any interest shall 
be payable upon any bonds that shall have been issued and 
that shall be outstanding under said First Mortgage of the 
Terminal Company, a sum equal to one-tenth of the interest 
to become due and payable on such date on all bonds then 
outstanding under said First Mortgage. 

(b) On the day when any of said First Mortgage Bonds 
of the Terminal Company shall become due and payable 
either by their terms, or by acceleration of payment as pro¬ 
vided in the said bonds or in said mortgage, a sum equal to 
one-tenth of the principal of such First Mortgage Bonds 
payable on such date. 

(c) Ten days prior to each date when any sum shall be 
payable by the Terminal Company for taxes, rates, benefits, 
assessments or other governmental charges of any kind, a 
sum equal to one-tenth of such sum to become payable on 
such date. 

(d) Ten days prior to each date when any interest shall 
be payable upon any bonds that shall have been issued and 
that shall be outstanding under the certain first mortgage, 
dated July 1,1886, executed by The Kansas City Belt Rail¬ 
way Company to The New England Trust Company, as 
Trustee, a sum equal to one-tenth of the interest to become 
due and payable on such date on all bonds then outstanding 
under said last mentioned mortgage. On the day when any 
of said first mortgage bonds of The Kansas City Belt Rail¬ 
way Company shall become due and payable, a sum equal 
to one-tenth of the principal of such first mortgage bonds 
payable on such date, unless said bonds shall be retired with 
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the First Mortgage Bonds, of their proceeds, as provided 
in said First Mortgage. 

68 (e) Ten days prior to each date when any interest JSSbonl*. 
shall be payable upon any other bonds or obligations 

that shall be issued as in Section 3 of this Article III pro¬ 
vided, by the Terminal Company with the written consent 
of a majority of the Railway Companies then not inj default 
in the payment of the several sums by them payable under 
this Article, a sum equal to one-tenth of the interest to be¬ 
come due and payable on such date on such other ljonds or 
obligations. 

(f) In case any of the Railway Companies shall ifiake de- 
fault in the payment of any sum which under the provisions 
of this section shall be payable by such Railway Company, 
then the sum which such Railway Company in default failed 
to pay shall be apportioned equally among the other Rail¬ 
way Companies or the one of them not in default, and each 
of such other Railway Companies, or the one (as the case 
may be), shall pay a ratable (or the whole) share of such 
sum forthwith upon demand of the Terminal Company, or, 
if the Terminal Company be in default, as hereinafter speci¬ 
fied, under its said First Mortgage, then upon deifiand of 
the Trustee Company. 

The obligation of each Railway Company to njake the men* 1 * 7 ' 
payments specified in this section is absolute and uncondi- Tmconditi0n * 1 
tional; provided, that if any other Railway Company or 
Companies shall be hereafter from time to time adiiitted to 
the use of the Union Passenger Station and Terminal Facil¬ 
ities under agreements to pay the principal and interest of 
the First Mortgage Bonds and taxes upon substantially the 
same terms assumed by the Railway Companies in this 
agreement, then the payments to be made by the Railway 
Companies respectively under this Section 1 shall be re¬ 
duced or adjusted, from time to time, to such a ba^is in re¬ 
spect to payment of principal, interest and taxes as 

69 will require each Company to be directly responsible 
for such a proportion of the interest, principal and 

taxes as it bears to the total number of Companies using 
said properties and assuming the payment of principal and 
interest. 

No termination or suspension of any rights of any Rail¬ 
way Company pursuant to any provision of this indenture, 
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or otherwise, shall limit or affect the obligation of the Rail¬ 
way Company whose rights are terminated or suspended or 
the obligation of any other Railway Company to pay the 
said several sums during the full term beginning on the 
date hereof and continuing for two hundred years from and 
after the date when the Terminal Facilities shall be ready 
for use as in Section 10 of Article III hereof provided. Each 
of the Railway Companies agrees that it will make the sev¬ 
eral payments by it to be made as aforesaid absolutely and 
unconditionally, without deduction for any set-off or count¬ 
erclaim or other excuse, during such full term. 

Except as provided in Section 2 of this Article II the sev¬ 
eral sums payable by each of the Railway Companies under 
the foregoing provisions of this Section 1 shall be payable 
to the Terminal Company or pursuant to its written order, 
either at the office of the Terminal Company at Kansas 
City, Missouri, or at an agency or depository elsewhere to 
be designated by the Terminal Company by a written notice 
to each Railway Company, stating the sum to be paid by it 
and the date and place of payment, which notice shall be 
given by the Terminal Company to each Railway Company 
at least ten days prior to the date when such sum shall be 
payable. Each sum paid to the Terminal Company under 
any of the foregoing provisions of this section shall be set 
apart by it upon special trust, to apply the same to 
70 the payment of the interest, or principal of bonds, or 
other obligations, or the taxes, rates, benefits, assess¬ 
ments or other governmental charges in respect of which 
such sum became payable hereunder, or to reimburse the 
Terminal Company to the extent it shall have paid any of 
said items out of its other funds. 

Sec. 2. The sums payable by the Railway Companies 
under any paragraph of Section 1 of this Article, (except 
paragraph (e) ) are hereby assigned to the Trustees under 
said First Mortgage of the Terminal Company, as addi¬ 
tional security under said First Mortgage; provided, how¬ 
ever, that if and so long as the Terminal Company shall not 
be in default in the payment of any interest or principal of 
any of said First Mortgage Bonds the several sums payable 
by the Railway Companies under Section 1 of this Article 
shall be payable to the Terminal Company and shall be 
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received, collected and applied by it as provided in said Sec¬ 
tion 1 of this Article. 

In case the Terminal Company shall be in default in the 
payment of any interest or principal of any of its sajd First 
Mortgage Bonds, and the Trustee Company or its successor 
Trustee Company under said First Mortgage, shall have 
given notice of such default to the Railway Companies, the 
several sums payable by the Railway Companies uhder the 
foregoing provisions of this section during the continuance 
of such default shall be payable to the Trustee Company or 
its successor at its main office within ten days after! written 
notice from such Trustee Company. Each sum paid to such 
Trustee Company or its successor as aforesaid shall be re¬ 
ceived by it upon special trust to apply the same to the pay¬ 
ment of the interest, or principal of bonds, or other obliga¬ 
tions, or the taxes, rates, benefits, assessments or other gov¬ 
ernmental charges in respect of which such sum be- 
71 came payable, until the same shall be fully paid or 
discharged. 

Sec. 3. Whenever the Railway Companies shall make any 
payments to the Terminal Company pursuant to paragraph 
(b) of Section 1 of this Article on account of the principal 
of said First Mortgage Bonds of the Terminal Company, 
then the Terminal Company shall issue and shall deliver to 
each of the Railway Companies making any such payment 
the mortgage bonds of the Terminal Company to ah amount 
at par equal to such payment. Such bonds shall bear inter¬ 
est at such rate and be payable at such date and shall be of 
such form and tenor as shall have been approved in writing 
by a majority of the Railway Companies then not iij default 
in the payment of any of the several sums payable by them 
under Section 1 of this Article; and upon the issue and 
delivery of any such bonds the Railway Companies! shall be 
liable to contribute in respect to the interest on such bonds, 
as provided in paragraph (e) of said section. Provided, 
however, that if the Terminal Company shall then be in de¬ 
fault under its said First Mortgage and if such payinents by 
the Railway Companies shall be made to the Trustee Com¬ 
pany under said First Mortgage, as provided in Section 2 
of this Article, then the Railway Companies making such 
payments shall not be entitled to the receipt of new bonds, 
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but the Railway Companies, subject to the prior payment in 
full of the principal and interest of all the remainder of the 
outstanding bonds of the Terminal Company under said 
First Mortgage, shall be subrogated to all rights, lien and 
security of the holders of the bonds paid out of the moneys 
contributed by the Railway Companies and applied in pay¬ 
ment of the principal of such bonds, as though such bonds 
had been assigned to the Railway Companies ratably 

72 in proportion to their respective payments; but sub¬ 
ject, nevertheless, to the prior payment in full of the 

principal and interest of all such bonds that shall not have 
been paid by the Terminal Company or out of such moneys 
contributed by the Railway Companies respectively. 

Sec. 4. No failure of the Terminal Company or of the 
Trustee Company or its successor to give any notice or to 
make a demand upon any Railway Company, as in this 
Article provided, shall affect the obligation of any of the 
other Railway Companies to make the payments specified 
in Section 1 of this Article; and in case of a failure to give 
to any Railway Company notice, as hereinbefore provided, 
to pay any sum, such notice may be given at any time there¬ 
after, and thereupon such sum shall be payable on the tenth 
day after such notice shall have been given. 

Any notice to or demand upon any Railway Company 
under this Article may be given by mailing the same ad¬ 
dressed to such Railway Company at Kansas City, Mis¬ 
souri, unless such Railway Company shall have given pre¬ 
vious notice in writing to the Terminal Company and to the 
Trustee Company designating some other address to which 
such notices and demands shall be mailed, in which case 
such notices and demands shall be mailed to the address so 
designated. Any notice or demand so mailed shall be 
deemed duly served upon the company to which the same 
was addressed five days after the date when the same was 
mailed, whether or not such notice was actually received, 
and no other notice shall be required. 

Sec. 5. If any of the Railway Companies shall be re¬ 
quired to make any payment under paragraph (f) of Sec¬ 
tion 1 of this Article on account of the default of any other 
Railway Company or Railway Companies, then the claim or 
claims of the Terminal Company against the Rail- 

73 way Company or Railway Companies in default shall 
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be held and enforced by the Terminal Company] as Trus¬ 
tee for the Railway Companies that made such payment, 
and any sum or sums received or collected from such 
Railway Company or Railway Companies in default shall 
be applied ratably to reimburse, with interest at ti(ie rate of 
seven per cent, per annum, the Railway Companies which 
made such payment. 

Sec. 6 Each of the parties of the first and secpnd parts ^ 0o ’ ,to 
hereby covenants and agrees with each of the other parties 
hereto to pay into the treasury of the Terminal Company, 
from time to time, the following sums, viz.: 

For each calendar month of said term, a sha^re, to be 
fixed and determined as hereinafter provided, of all ex¬ 
penses incurred by the Terminal Company during such 
month in the operation, maintenance, renewal and repair of 
the Terminal Facilities (after applying to such renewal and S5S5?n o£ 
repair any sums which may have been received oi^ account 2J > mtexianc «- 
of fire insurance), including all salaries, cost of labor, sup¬ 
plies, time tables, cost of fire, accident, fidelity and employ¬ 
er’s liability insurance, insurance of employes engaged in 
the operation or maintenance of the Terminal Facilities; 
and including also all other expenses whatsoever during 
such month not otherwise herein expressly provided for. 

For the purpose of determining the share of all such ex- 
penses to be paid by each of the parties of the first and 2£tw int0 
second parts under this Section 6, the Terminal Facilities 
shall be divided into sections, numbered consecutively from 
1 upwards. The Terminal Company shall from time to 
time, upon the authorization of its Board of Directors, 
change the boundary and extent of said sections or any of 
them, as in its judgment may be deemed necessary or 
desirable. 

74 The Terminal Company shall keep an Accurate 
separate account of all such expenses of each of said 
sections and of all cars and engines passing into and out of 
the Union Passenger Station section, and of the mileage 
within the other sections, and shall on or before the fifteenth 
day of each calendar month of said term, render to each of 
the parties of the first and second parts an accurate state¬ 
ment thereof for the preceding calendar month. 

The share of all such expenses of the section embracing |^ e ti ^ ion 
said Union Passenger Station and its appurtenances to be 8ection * 
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paid by each of such parties under this Section 6 for each 
calendar month of said term, shall be a sum bearing the 
same proportion to all such expenses for such month as the 
number of locomotives and cars operated by such party and 
arriving at or starting from the Union Passenger Station, 
shall bear to the total number of locomotives and cars ar¬ 
riving at or starting from said Union Passenger Station 
during such month, it being understood and agreed that 
each locomotive shall be counted as two cars; that the loco¬ 
motives and cars in through trains stopping at said Station 
in passage shall be counted on entering and again on 
leaving said Station; that the locomotives and cars arriving 
at said Station as a final destination shall be counted on 
entering said Station, and shall again be counted on start¬ 
ing from said Station on an out-bound trip; that locomo¬ 
tives and cars shall not be counted on leaving the Station 
for the purpose of going to yards, storage tracks, or engine 
houses, or on entering the Station from yards, storage tracks 
or engine houses for the purpose of starting from the Sta¬ 
tion on an out-bound trip; nor shall switch locomotives en¬ 
gaged in switching such cars be counted. 

The other The share of all such expenses of each of said sections, 

other than the section embracing said Union Passen- 
75 ger Station and its appurtenances, to be paid by each 
of such parties under this Section 6 for each calendar 
month of said term shall be a sum bearing the same propor¬ 
tion to all of such expenses for such month as the mileage 
of locomotives and cars operated by such party within such 
section shall bear to the total mileage of locomotives and 
cars so operated during such month (including cars and 
locomotives handled and operated by the Terminal Com¬ 
pany), it being understood and agreed that each locomotive 
shall be counted as two cars. 

The sums payable under this Section 6 shall be payable 
monthly within thirty days after bills have been rendered 
by the Terminal Company to the parties of the first and 
second parts, respectively, therefor. 

sums payable The Terminal Company is authorized to make sight 
drafts against any of the Railway Companies for any sums 
remaining unpaid after the same become due and payable 
under this agreement. 


\ 
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Sec. 7. If the Terminal Company shall receive frpm any SlKht drafts * 
Railway Company or corporation or person any rental or 
other compensation for the use of the Terminal Facilities, 
or of any other property of the Terminal Company, or of 
any part thereof, including the gross revenue received by 
the Terminal Company on account of its switching opera- 
tions, and excepting contributions or payments received 
from Railway Companies on account of the expense <j)f oper- company, 
ating, maintaining, renewing and repairing the Terminal 
Facilities (which expenses are to be paid on car and inileage 
bases, as provided in Section 6 of Article II hereof), then 
the rental or other compensations including the gro$s reve¬ 
nue from said switching operations, shall be disposed of 
and applied by the Terminal Company as follows: 

(a) From the gross revenue derived from switching 
operations there shall be deducted the expense of 

76 conducting and carrying on the switching operations 
from which said revenue is derived. The expense 
properly apportionable to said switching operations shall switching 
be determined by the Auditor, under the supervision of the operatlOM * 
Board of Directors, from time to time, but shall not Include 
any proportion of interest, taxes or other fixed charges. 

(b) From the revenue received by the Terminal Com¬ 
pany from the rental of space or from concessions or privi¬ 
leges in respect to the Union Passenger Station building 
and appurtenances directly and immediately connected 
therewith, there shall be deducted a fair and equitable pro- cessions, etc. 
portion of expense incidental thereto, such as insurance, 

light, heat, janitor service, superintendence, etc.j Such 
apportionment shall be made by the Auditor, under the 
supervision of the Board of Directors, from time jo time, 
but shall not include any proportion of interest, taxes or 
other fixed charges. 

(c) The monthly share of the expense of operating, main¬ 
taining, renewing and repairing the Terminal Facilities Terminal, 
payable by the Terminal Company, in accordance with the Soi 7 ' 
provisions of Section 6 of Article II hereof, shall pext be expensesf 
paid. 

(d) The remainder of the revenues received by the Ter¬ 
minal Company, as provided in this section, after setting Remaillderof 
aside such sum as a working capital as the Board of Direc- £ v £3!£d 
tors may from time to time determine, shall be credited 
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monthly to such of the Railway Companies, parties hereto, 
as may be at the time contributing to the payment of the 
interest charge and taxes upon the Terminal Facilities, in 
accordance with Section 1 of Article II hereof, in the same 
proportion in which said contributions are then being 
made; and the amount so credited to each of said Railway 
Companies shall be deemed and taken to be an ad- 

77 Vance payment by it, pro tanto, of any sum payable 
by it under the provisions of Section 1 of Article II 

hereof. 

Sec. 8. The accounts for each fiscal year of the Terminal 
Company shall be revised and any errors or omissions 
found therein shall be corrected and supplied and all neces* 
sary readjustments made within ninety days after the close 
of such fiscal year, but any error, mistaken estimate or 
omission in any bill against any of the Railway Companies 
shall be adjusted by suitable charges or credits in the first 
subsequent bill after discovery of such error, mistaken esti¬ 
mate or omission and in any event within ninety days after 
the close of such fiscal year. If the amount of any 
charge to be made against any party hereto cannot be defi¬ 
nitely ascertained and fixed, then the Board of Directors of 
the Terminal Company shall estimate the same as nearly as 
may be and each of the parties of the first and second parts 
agrees to be bound by such estimate and payment shall be 
made accordingly. 

Sec. 9. All sums payable by any Railway Company under 
Section 1 of Article II hereof shall be payable in gold coin 
of the United States of America of the present standard of 
weight and fineness or its equivalent. All other sums pay¬ 
able hereunder by any party to any other party hereto shall 
be payable in lawful money of the United States of America. 

Any Railway Company in default in the payment of any 
sum payable by it hereunder shall pay interest at the rate 
of seven per cent per annum upon the amount so in default. 

Sec. 10. The books and accounts of the Terminal Com¬ 
pany shall be open for inspection at all reasonable times by 
the President of each of the Railway Companies, or by such 
officer or agent as any of them may appoint to inspect 

78 the same. The Auditor of the Terminal Company 
shall render to the Auditor of each of the Railway 

Companies monthly statements showing all business done 
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by the Terminal Company and all business done on fhe Ter¬ 
minal Facilities or any part thereof, during the previous 
month, and upon demand of any of the Railway Companies, 
shall furnish to its Auditor promptly such information as 
such Auditor may require respecting the business and oper¬ 
ations of the Terminal Company. 

Sec. 11. At the beginning of each fiscal year the Board of 
Directors shall select an Auditing Committee of three mem¬ 
bers, to be composed of the chief accounting officers of three 
of the Railway Companies, to serve for the fiscal iyear in 
which they shall be appointed. It shall be the duty of the 
Auditing Committee to recommend to the Board of Direc¬ 
tors from time to time such changes in the form of accounts 
of the Terminal Company as they may deem necessary or 
proper. The Auditing Committee shall from time to time 
audit and check the accounts of the Terminal Company and 
report to the Board of Directors. 

ARTICLE in. 


The parties hereto severally covenant and agr£e with 
each other as follows: 

Section 1. The Terminal Company shall have the exclu¬ 
sive management and control of the operation, maintenance, 
repair and renewal of the Terminal Facilities anil every 
part thereof, and shall establish rules and regulations gov¬ 
erning the operation of trains within and upon the Terminal 
Facilities and the use and enjoyment thereof in all other 


Exclusive 

Management 

by Terminal 


respects; provided, always, that such rules and regulations 
shall be fair and equitable and shall apply equally afid with¬ 
out discrimination to all the Railway Companies 
79 using the Terminal Facilities. The Railway Com¬ 
panies agree to comply, and cause their employes to 
comply, with such rules and regulations. 

Sec. 2. If any employe of the Terminal Company (not 
including a President or other general or executive! officer) 
shall be deemed by any of the Railway Companies to be in¬ 
competent, negligent or guilty of unfairness or discrimina¬ 
tion, or otherwise unfit for the performance of his duties, 
such Railway Company or Companies shall deliver to the 
Terminal Company a written demand for the removal of 
such employe, specifying the reason for such removal, and 
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thereupon the Terminal Company shall dismiss such em¬ 
ploye forthwith. 

Sec. 3. The plan, character and cost of the Terminal 
Facilities to be erected and provided hereunder shall, sub¬ 
ject to the provisions of Section 1 of Article I hereof, be 
determined by the Board of Directors of the Terminal Com¬ 
pany. 

Sec. 4. In case any one or more (less than all) of the 
Railway Companies, parties hereto, or any other railway 
company, shall desire any addition to be made to the Ter¬ 
minal Facilities of which addition it or they shall have the 
exclusive use, the Terminal Company may make such addi¬ 
tion and grant the right to such exclusive use upon the fol¬ 
lowing conditions in this Section 4 expressed, but not other¬ 
wise, viz.: 

(a) That the Company or Companies to which such right 
of exclusive use of part of the Terminal Facilities shall be 
granted shall enter into an agreement with the Terminal 
Company and thereby obligate itself or themselves to pay, 
during the term of such grant, for the right so granted (1) ^ 
sums equal to interest on the fair value to be fixed in such 
agreement of the portion of the Terminal Facilities so to be 

used exclusively, including all improvements thereon; 

80 (2) sums equal to all taxes, rates, levies, benefits, as¬ 

sessments and other governmental charges upon the 
property so to be used exclusively; and (3) all expenses in¬ 
curred by the Terminal Company in the operation, main¬ 
tenance, renewal or repair of the property so to be used ex¬ 
clusively; and 

(b) That each of the Railway Companies not then in 
default shall have consented in writing to the grant by the 
Terminal Company of such right of exclusive use and to 
the period for which the same shall be granted and to the 
other terms and provisions of such agreement. 

Sec. 5. Except when and to the extent required by law, 
the Terminal Company shall not grant to any other railway 
company the right to use the said Terminal Facilities unless 
not less than two-thirds of the Railway Companies parties 
hereto not then in default shall consent thereto in writing. 

Sec. 6 . It is understood and agreed that the payments to 
be made by the Railway Companies under Section 6 of 
Article II hereof shall cover only the use and enjoyment of 
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the Terminal Facilities and such services as are for the 
common benefit of the Railway Companies using the Ter¬ 
minal Facilities,—such as the care of passengers in and 
about the train sheds and waiting rooms of said Uniopa Pas¬ 
senger Station; the sale of tickets and the handling of bag¬ 
gage and mail thereat; the heating and lighting thereof; the 
maintenance and operation of tracks, switches, gateb, tow¬ 
ers, interlocking plants, etc., and generally the management, 
supervision, maintenance and care of all the Terminal Facil¬ 
ities ; but that all supplies which may be furnished [by the 
Terminal Company to any of the parties hereto for their 
cars,—such as water, ice, oil, gas, fuel, or supplies pf any 
other nature,—and all labor and material for repairing or 
for cleaning of cars; fuel, water and supplies for 
81 engines; care and attention of engines in roundhouse; 

labor and material for cleaning and repair o^ cars; 
repairing engines and any and all such services, supplies or 
material shall be furnished in each instance at the sole cost, 
charge and expense of the particular Railway Company for 
which the same shall be furnished, and each of the Railway 
Companies agrees to pay to the Terminal Company, 
promptly upon statements being rendered to it therefor, the 
actual cost of all such supplies, materials, labor and services 
furnished or rendered to it, and any errors or omissions in 


any such statement may 


ments. 


None of the Railway Companies shall in any way obstruct 
or interfere with the access to and use of said Terminal of facilities. 
Facilities by the parties hereto or by other railway com¬ 
panies having the right to use the same, or in any wtey ob¬ 
struct or interfere with the execution or enforcemeni of all 
reasonable rules and regulations that may be established by 
the Terminal Company governing the use and enjoyment of 
the Terminal Facilities. I || ] 

Sec. 7. The Terminal Company shall pay, satisfy and dis- Jgjyg 4 
charge all losses, damages, charges, cost, expenses afid lia- ?££&£? 
bilities (including liabilities for loss or damage toi prop- °°* 
erty and injury or death to persons and including loss by 
embezzlement or other dishonesty of employes), which shall 
be suffered or incurred by the parties hereto, or bv any 
other corporation or person, through or by reason pi any 
negligence, carelessness, misconduct or other default!of the 


4 
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Terminal Company, or of any of its officers, agents em¬ 
ployes or servants in the management, operation, mainte¬ 
nance, repair, betterment, extension and renewal of the Ter¬ 
minal Facilities; and all sums paid by the Terminal Com¬ 
pany under this clause shall be included as part of 

82 the maintenance and operating expenses as provided 
for in Section 6 of Article II, and shall be paid ac¬ 
cordingly. 

Any claim against the Terminal Company based upon 
alleged liability which would be chargeable to the mainte¬ 
nance and operating expenses hereunder may be settled, 
compromised or satisfied by the Terminal Company on such 
terms as it may deem expedient, either before or after legal 
proceedings shall have been instituted in respect to such 
claim, and any sums paid in settlement, compromise or sat¬ 
isfaction of such claim shall be included as a part of said 
maintenance and operating expenses. 

Sec. 8. Each of the Railway Companies shall pay, satisfy 
and discharge all claims and liabilities for losses, damages, 
charges, costs and expenses (including liabilities for loss or 
damage to property and injury or death of persons) suf¬ 
fered or incurred by the Terminal Company or by any 
party hereto or by any other railway company using the 
Terminal Facilities, or by any other corporation or person, 
through or by reason of any negligence, carelessness, omis¬ 
sion or wrongful act of such Railway Company or of any of 
its officers, agents, employes or servants. 

Sec. 9. In case said Union Passenger Station shall be 
injured or destroyed by fire or other cause the Terminal 
Company shall and will repair and restore or rebuild the 
same upon substantially the same site and in accordance 
with plans which shall first have been approved by the Pres¬ 
ident or some other executive officer of each of not less 
than two-thirds of the Railway Companies not then in de¬ 
fault. Such work of repairing and restoring or rebuilding 
shall be begun as soon as it reasonably may be after such 
injury or destruction and shall be prosecuted continuously 
until completion. Pending such restoration or rebuilding 
such temporary arrangements as may be practicable 

83 shall be made by the Terminal Company for the ac¬ 
commodation of the Railway Companies and there 

shall be no deductions in any of the payments to be made 
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hereunder by the Railway Companies, by reason of such 
injury or destruction of said Union Passenger Station. 

Sec. 10. The Terminal Company shall give to each of the 
Railway Companies thirty days’ notice in writing; of the 
date upon which the Terminal Facilities will be completed 
and ready for use hereunder, and each of the Railway Com¬ 
panies agrees that it will, on the terms of this agreement 
and during the term thereof, run into said Union Passenger 
Station all its passenger, mail and express trains destined 
to or departing from said City of Kansas City, except sub¬ 
urban passenger trains originating at or destined tb points 
within a radius of fifty miles from the Union Passenger Sta¬ 
tion ; provided, however, and it is expressly understood and 
agreed by and between the parties hereto that the passenger 
station facilities to be furnished hereunder by the Ter¬ 
minal Company shall at all times be adequate for the accom¬ 
modation of the passenger, mail and express business of 
each of the Railway Companies, except the suburban trains 
aforesaid. 

The rights herein granted by the Terminal Company are 
for the trains of the Railway Companies parties hereto, and 
for the trains of any Railway Company, whose railway shall 
be, at the time, leased to and operated by any of the Rail¬ 
way Companies parties hereto, its or their successors or 
assigns, and for the trains of any Railway Company, a ma¬ 
jority of whose capital stock shall be at the time owned by 
any of the Railway Companies parties hereto, its or their 
successors or assigns, but do not include the right to 
84 use such Terminal Facilities by or for the trains of 
any other railway companies. All trains, I engines 
and cars operated as aforesaid by any of the Railway Com¬ 
panies and run by it into or upon said Terminal Facilities 
shall, for the purposes of this agreement, be deeined the 
trains, engines and cars of such Railway Company oper¬ 
ating the same. 

Sec. 11. It is expressly understood and agreed that all of 
the covenants and agreements to be performed by £he said 
Railway Companies under this agreement are several and 
not joint, and in no event shall either of said Railway Com¬ 
panies be liable for any default of any of the other^, except 
as herein expressly provided. 
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Amendments. It is further expressly understood and agreed that this 
agreement shall not be altered or in any wise modified or 
amended, without the consent in writing of each of the 
parties of the first and second parts hereto; provided, how¬ 
ever, that the consent in writing of the Trustee Company, 
shall be also required before any modification shall be made 
or any provision hereof relating to the payments to be 
made under Section 1 of Article II hereof. 

Assignment. Sec. 12. The several covenants, conditions and stipula¬ 
tions of this agreement shall be binding upon and inure to 
the benefit of the respective parties hereto, their success- 
sors, lessees and assigns. No assignment by any of the 
Railway Companies of any interest or right under this 
agreement, whether in connection with the sale of the as¬ 
signing Railway Company’s railway and other property or 
otherwise, shall release such assigning Railway Company 
from any of its obligations under this agreement. If any 
of the Railway Companies should be consolidated, the con¬ 
solidated company shall be liable to make all pay- 
consoiidation. 85 ments and to perform all obligations hereunder 

which would be obligatory upon each of the constit¬ 
uent companies if such consolidation had not been made. 
Default by Sec. 13. If any of the Railway Companies shall fail to 
K C pay any sum payable by it hereunder on or before the date 
when the same shall become due, or shall fail to perform or 
to comply with any other covenant or condition by it to be 
performed or complied with under this agreement, and such 
default shall continue for a period of thirty days after writ¬ 
ten demand for such payment, performance or compliance 
shall have been made upon such Railway Company by the 
Terminal Company, then and in any such case the Terminal 
SmSSgo. Company shall have, and hereby is given, the right at its 
election to exclude such Railway Company from the use of 
the Terminal Facilities, and upon giving notice in writing 
of such election to such Railway Company, all rights of 
such Railway Company to use the Terminal Facilities shall 
then and there, by such notice, be terminated and the Ter¬ 
minal Company may exclude such Railway Company wholly 
from the Terminal Facilities; but such termination shall not 
relieve any party hereto from any liability that may have 
accrued prior to the date of such termination or deprive any 
party of the right to enforce any such liability, and such 
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termination of the rights of one or more of the Railway 
Companies shall not atfect the rights or obligation^ of any 
of the other Railway Companies whose rights have hot been 
so terminated. Nevertheless, if the Railway Company in 
default, within thirty days after receipt of any statement 
rendered to it hereunder by the Terminal Company, shall 
give notice in writing to the Terminal Company that it con¬ 
tests the correctness of any specified item or Items in 

86 such statement and shall pay to the Termihal Com¬ 
pany all sums other than the item or items $o speci¬ 
fied, and also, if demanded by the Terminal Compahy, shall 
furnish adequate security for the contested item qr items, 
then so long as such Railway Company in good faith shall 
contest the correctness of the item or items specifie4 in such 
notice, the right of the Railway Company to use ihe Ter¬ 
minal Facilities shall not be terminated under thig section 
by reason of the failure of such Railway Company to pay in 
full such item or items so contested. But no such notice, 
exclusion or termination shall relieve such Railway Com¬ 
pany from the payments, to be made by it as in Section 1, 
Article II hereof provided; it being agreed and understood 
as a part of the consideration for this agreement that each 
of the Railway Companies parties hereto binds itself to 
make such payments absolutely and at all events. 

In case such default of any Railway Company shhll be in 
respect of payments to be made under Section 1, Article II, 
and shall continue for a period of thirty days after written 
demand for such payment, performance or compliance shall 
have been made upon such Railway Company by the Ter¬ 
minal Company, then and in any such case the Terminal 
Company shall, anything herein contained to the contrary 
notwithstanding, upon request in writing of any other one 
or more of the Railway Companies not in default, exercise 
the right hereinbefore in this Section 13 given, and wholly 
exclude such Railway Company so in default from the use 
of the Terminal Facilities. 

In case any of the Railway Companies shall be excluded 
from the use of the Terminal Facilities under this Section 
13, such Railway Company shall be entitled, at apy time 
within a period of one year after such exclusion, but no 
longer, to be reinstated to the use and enjoyment of 

87 all the rights and privileges granted to it hereunder 
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upon payment within such year to the Terminal Com¬ 
pany of all sums for which it is in arrears, with interest 
thereon from the date such sums became due respectively at * 
the rate of seven per cent, per annum, payable semi-annu¬ 
ally on the first day of January and July in each year, to¬ 
gether with interest at the rate of seven per cent, per annum 
on the overdue installments of interest and upon compli¬ 
ance with such other conditions and considerations as the 
Directors of the Terminal Company may impose. < 

Sec. 14. It is mutually understood and agreed that while 
each of the Railway Companies shall have the right to 
arrange its own schedules and time tables, this right shall 
be judiciously, fairly and equitably exercised by each so as 
not to produce unnecessary inconvenience to any other of 
the Railway Companies. Should a dispute arise between 
the Railway Companies or any of them as to the arrange¬ 
ment of trains, the use of the Terminal Facilities or the time 
table or train schedule of the Railway Companies, the Ter¬ 
minal Company expressly reserves the power to determine 
and enforce the proper arrangement and order of trains, 
the proper use of the Terminal Facilities, and the proper A 
arrangement of such time tables or train schedules, and to ^ 
direct the adoption thereof and, if in its judgment it shall be 
necessary for the safe and proper conduct of the traffic over 
and upon the Terminal Facilities, the Terminal Company 
shall have the right of regulating or prescribing the rate of 
speed or movement of trains therein and thereon. 

ARTICLE IV. 


certain p ri °r Whereas, The Kansas City Belt Railway Company has 
heretofore made and entered into certain agreements wmcn 
are here referred to and made a part hereof, as follows: 
with st Paul (1) An agreement dated the thirty-first day of 

88 May, 1887, between The Kansas City Belt Railway 

Company and the Chicago, Milwaukee and St. Paul 
Railway Company, which is now in full force and effect 
and all the rights under which are held, possessed and en¬ 
joyed by the St. Paul Company; 

with Atchison (2) An agreement dated the thirty-first day of May, 

1888, between The Kansas City Belt Railway Company, 
Chicago, Santa Fe and California Railway Company, and 
Atchison, Topeka and Santa Fe Railroad Company, which 
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is now in full force and effect and all the rights under 
which have been acquired and are now held, possessed and 

enjoyed by the Atchison Company; 

(3) An agreement dated the first day of Apri^, 1889, wuhAtchieoi 

between The Kansas City Belt Railway Company, Chicago, 

Santa Fe and California Railway Company, and Atchison, 

Topeka and Santa Fe Railroad Company, which jis now 
in full force and effect and all the rights under which have 
been acquired and are now held, possessed and enjoyed by 
the Atchison Company; ! 

(4) An agreement dated the first day of Apri^, 1904, Island Co. 
between The Kansas City Belt Railway Company and the 

Rock Island Company, which is now in full force land ef¬ 
fect; and 

Whereas, by each of said agreements except th4 agree¬ 
ment with the Rock Island Company it is provided that 
the term thereof shall continue for a period of ninety-nine 
years after its date, and in and by said agreement with 
the Rock Island Company it is provided that the term 
thereof may be discontinued by six months’ notice pi writ¬ 
ing; and | 

Whereas, the Terminal Company is the owner! of the 
entire outstanding capital stock of The Kansas City Belt 
Railway Company, except Seven shares held by directors 
thereof and has acquired title to all the property!of The 
Kansas City Belt Railway Company, including said 
89 four agreements and has assumed and agreecj to per¬ 
form and carry out all the duties and obligations of 
The Kansas City Belt Railway Company, under said four 
agreements and each of them: 

Now, therefore, in consideration of the execution of 
this present agreement by the Atchison Company,! the St. 

Paul Company and the Rock Island Company, and of the 
payments to be made by said companies respectively here¬ 
under, the Terminal Company covenants and agreed to and 
with each of said three last mentioned railway companies 
as follows: 

Section 1. That the term of each of said four agree- 
ments shall be and the same hereby extended for t|vo hun- extended, 
dred and fifty years from and after the date when the 
Terminal Facilities shall be ready for use, as in j Section 
10 of Article III hereof provided. 
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Sec. 2. That, so long as this agreement continues in 
force and effect, the St. Paul Company, the Atchison Com¬ 
pany and the Rock Island Company shall be and hereby 
are and each of them is released from all obligations to 
make any payment of rental or other payment whatsoever 
under said agreements or any of them, except as expressly 
provided in Section 8 of Article I hereof. 

Sec. 3. That so long as this agreement continues in force 
and effect the Terminal Company shall, and hereby cove¬ 
nants and agrees that it will, anything in Section 4 of 
Article I hereof or elsewhere herein contained to the con¬ 
trary ilotwithstanding, furnish the St. Paul Company, the 
Atchison Company and the Rock Island Company, and 
each of them, the same or equivalent trackage facilities for 
the transaction of the freight business of each to and from 
its present freight terminals in Kansas City and 
90 through Kansas City as each is entitled to under said 
four agreements, or any of them, and in case of the 
failure of the Terminal Company to furnish such trackage 
facilities over other tracks than those acquired from The 
Kansas City Belt Railway Company, then the St. Paul Com¬ 
pany, the Atchison Company and the Rock Island Company 
each shall have and is hereby granted the right, at its 
option, to run and operate its freight cars and trains over 
the tracks acquired from The Kansas City Belt Railway 
Company, or tracks located substantially as such tracks 
are now located, for the transaction of such freight busi¬ 
ness of each. 

Sec. 4. It is hereby expressly understood and agreed by 
and between the parties hereto that so long as this agree¬ 
ment continues in force and effect as to all or any of the 
parties hereto, the said Atchison Company, the St. Paul 
Company and the Rock Island Company shall not claim, 
or be entitled to, any rights or privileges under said four 
agreements, but all rights and privileges in connection with 
the use of any property now owned or hereafter acquired 
by the Terminal Company and all rights to any service, 
privilege or advantage of any kind in connection with said 
property, shall so long as this agreement continues in force 
and effect be held and asserted only by said St. Paul Com¬ 
pany, said Atchison Company and said Rock Island Com¬ 
pany under this agreement; and in consideration of the 
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extension of the time of said four written agreements and 
the execution of this agreement by the other companies, 
said Atchison Company, said St. Paul Company and said 
Rock Island Company hereby expressly waive any rights, 
privileges or advantages in connection with any of said 
property of said Terminal Company, or any service con¬ 
nected therewith during the time this agreement continues 
in force and effect which are not enjoyed in com- 
91 mon by all the other Railway Companies, parties 
hereto, except as hereinbefore in this Article IV 
provided. It being distinctly understood and agreed that, 
except as hereinbefore in this Article IV provided,: all the 
Railway Companies shall so long as this agreement con¬ 
tinues in force and effect, and no longer, enjoy equajl privi¬ 
leges and facilities, and that none of the Railway Com¬ 
panies shall have or possess any rights, privileges' or ad¬ 
vantages other or different from those enjoyed by all the 
other Railway Companies, and that none of the Railway 
Companies shall be subject to any charge or burden other 
than or different from that to which all the other Railway 
Companies are subject. 

Sec. 5. It is further expressly understood andi agreed 
that during the period of construction of said Union Pas¬ 
senger Station and of any re-arrangement of the Terminal 
Facilities or the construction of additions, extensions or 
improvements thereto, such rearrangement or construc¬ 
tion shall be so carried on as not to seriously interrupt or 
interfere with the use of the Terminal Facilities by^ the St. 
Paul, the Atchison and the Rock Island Companies, re¬ 
spectively, under said four agreements. 

ARTICLE V. 

This agreement is hereby transferred and assigned to 
the Trustees under said First Mortgage of the Terminal 
Company by way of further security for the bond^ issued 
under and secured by said mortgage and such othbr bonds 
as may be issued in accordance with the terms thereof, and 
it is hereby covenanted and agreed by and betwjeen the 
parties hereto that this agreement is subject to the lien of 
said First Mortgage, and that said Trustee Company shall 
have the right and power in its own discretion to I enforce 
and require the enforcement of any and every covenant 
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herein contained, the breach of which may in its judgment 
affect or impair the rights or security of said Trus- 

92 tees or the bondholders represented by them; and 
the Terminal Company hereby expressly agrees to 

protect and hold said Trustees harmless from every ex¬ 
pense, liability, claim, charge, action or demand which 
might impair the validity of this agreement, the right or 
security of said Trustees or the bondholders represented 
by them or which may be incurred by said Trustees in pro¬ 
tecting their rights and security and those of the bond¬ 
holders represented by them; and it is expressly under¬ 
stood and agreed that said Trustees, respectively, in exer¬ 
cising the powers conferred by this Article V, shall not in 
any manner be responsible or liable for any act, default or 
misconduct of any officer, agent or other person employed 
by the Trustees, except for willful default or misconduct. 

Except when otherwise indicated, the words “ Trustee 
Company ,’ 9 or any other equivalent term, as used in this 
Indenture are intended and shall be held to designate the 
Trustee Company under the said First Mortgage of the 
Kansas City Terminal Railway Company, and any succes¬ 
sor trustee company under said First Mortgage and such 
successor trustee company shall have and is hereby granted 
the respective rights hereunder of the Trustee Company 
named in said First Mortgage. 

In witness whereof, the parties hereto have caused these 
presents to be signed by their respective Presidents there¬ 
unto duly authorized and their respective corporate seals 
to be hereto affixed and attested by their respective Secre¬ 
taries the day and year first above written. 

93 i Kansas City Terminal Railway Com¬ 

pany, 

(Signed) By Horatio L. Harmon, 
(Seal) Its President. 

A tfpcit * 

(Signed) C. C. Ripley, 

Secretary . 

The Atchison, Topeka and Santa Fe 
Railway Company, 

(Signed) By E. P. Ripley, 

Its President . 


(Seal) 
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Attest: 

(Signed) Edward McBride, 

Assistant Secretary. 

I 

Chicago, Milwaukee and St. Paul 
Bailway Company, 

(Signed) By A. J. Earling,! 

(Seal) Its President. 

Attest: 

(Signed) T. C. Sherman, 

Assistant Secretary. 

The Chicago, Rock Island and Pa¬ 
cific Railway Company, 

(Signed) By B. L. Winchelj, 

(Seal) Its President. 

1 

Attest: 

(Signed) Geo. H. Crosby, | 

Secretary. 

I 

94 St. Louis and San Francisco Rail¬ 

road Company, 

(Signed) By A. J. Davidsoii, 

(Seal) Its President. 

Attest: 

(Signed) F. W. Young, 

Assistant Secretary. 

Union Pacific Railroad Co|mpany, 
(Signed) By R. S. Lovett, ! 

(Seal) Its Vice-President . 

Attest: | 

(Signed) Jos. Hellen, 

Assistant Secretary. 

■ 

The Chicago and Alton Railroad 
Company, 

(Signed) By Geo. H. Ross, j 

(Seal) Its Vice-President. 

| 

Attest: 

(Signed) J. Steuart Mackie, 

Secretary. 
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The Wabash Railroad Company, 

! (Signed) By F. A. Delano, 

(Seal) Its President. 

Attest: 

(Signed) E. B. Pryor, 

Assistant Secretary. 

95 Missouri, Kansas and Texas Railway 

Company, 

i (Signed) By A. A. Allen, 

(Seal) Vice-President and General Manager 

Attest: 

(Signed) C. N. Whitehead, 

Secretary. 

The Missouri Pacific Railway Com¬ 
pany, 

i (Signed) By C. S. Clarke, 

(Seal) Its Vice-President. 

Attest: 

F. W. Irland, 

Assistant Secretary. 

Chicago, Burlington and Quincy 
1 Railroad Company, 

(Signed) By Geo. B. Harris, 

(Seal) Its President. 

Attest: 

(Signed) H. W. Weiss, 

Assistant Secretary. 

i Illinois Trust and Savings Bank, as 

Trustee, 

(Signed) By Chauncey Keep, 

(Seal) Its Vice-President. 

A ttest i 

(Signed) William H. Henkle, 

Secretary. 
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96 State of Missouri, 

County of Jackson , ss: 

On this 12th day of June, in the year 1909, before me 
appeared Horatio L. Harmon, to me personally known, who, 
being by me duly sworn, did depose and say that lie resides 
in the city of Kansas City, in the State of Missouri; that he 
is the president of Kansas City Terminal Railway Com¬ 
pany, one of the corporations described in and which exe¬ 
cuted the above instrument; that he knows the se^l of said 
corporation; that the seal affixed to said instrument is such 
corporate seal; that said instrument was signed ahd sealed 
in behalf of said corporation by order of its board of direc¬ 
tors, and that he signed his name thereto by like order; and 
said Horatio L. Harmon acknowledged said instrument to 
be the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 2nd day of May, 1912. 

(Signed) GRACE L. FORBES, 

Notary Piiblic, 
Jackson County , Missouri. 


(Seal) 


State of Illinois, 

County of Cook , ss: 

. I 

On this 20th day of July, in the year 1909, before me per¬ 
sonally came E. P. Ripley, to me personally knbwn, who 
being by me duly sworn, did depose and say that he re¬ 
sides in the city of Chicago, in the State of Illinois; 
97 that he is the president of The Atchison, Topeka and 
Santa Fe Railway Company, one of the corporations 
described in and which executed the above instrument; that 
he knows the seal of said corporation; that the seal affixed 
to said instrument is such corporate seal; that said instru¬ 
ment was signed and sealed in behalf of said corporation, 
by order of its board of directors, and that he signed his 
name thereto by like order; and said E. P. Ripley acknowl¬ 
edged said instrument to be the free act and deed of said 
corporation. 


I 




86 KANS. CITY SOU. RY. CO. YS. INTER. COM. COM. ET AL. 


executed the above instrument; that he knows the seal 
of said corporation; that the seal affixed to said instru¬ 
ment is such corporate seal; that said instrument was signed 
and sealed in behalf of said corporation, by order of its 
board of directors, and that he signed his name thereto by 
like order; and said R. S. Lovett acknowledged said instru¬ 
ment to be the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 30th day of March, 1910. 

(Signed) L. ELWELL, 
Notary Public , New York County , New York. 

(Seal) 

State of Illinois, 

County of Cook , ss: 

On this 15th day of July, in the year 1909, before me per¬ 
sonally came George H. Ross, to me personally known, who, 
being by me duly sworn, did depose and say that he resides 
in the city of Chicago, in the State of Illinois; that he is vice- 
president of The Chicago and Alton Railroad Company, one 
of the corporations described in and which executed the 
above instrument; that he knows the seal of said corpora¬ 
tion ; that the seal affixed to said instrument is such corpo¬ 
rate seal; that said instrument was signed and sealed in 
behalf of said corporation, by order of its board of direc¬ 
tors, and that he signed his name thereto by like order; and 
said George H. Ross acknowledged said instrument to be 
the free act and deed of said corporation. 

101 In Witness Whereof, I have hereunto set my hand 
and affixed my official seal the day and year afore¬ 
said. 

My commission expires on the 21st day of March, 1911. 

(Signed) HARRY K. McEVOY, 
Notary Public , Cook County , Illinois. 

(Seal) 

State of Illinois, 

County of Cook , ss: 

On this 25th day of June, in the year 1909, before me per¬ 
sonally came F. A. Delano, to me personally known, who, 
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being by me duly sworn, did depose and say that he resides 
in the city of Chicago, in the State of Illinois; that he is the 
president of The Wabash Railroad Company, ope of the 
corporations described in and which executed the hbove in¬ 
strument ; that he knows the seal of said corporation; that 
the seal affixed to said instrument is such corporate seal; 
that said instrument was signed and sealed in behalf of said 
corporation, by order of its board of directors, anti that he 
signed his name thereto by like order; and said FL A. Del¬ 
ano acknowledged said instrument to be the free act and 
deed of said corporation. 

In Witness Whereof, I have hereunto set my ijand and 
affixed my official seal the day and year aforesaid, j 

My commission expires on the 26th day of January, 1913. 

(Signed) VALLIE H. RTJED, 
Notary Public, Cook County ; Illinois . 
(Seal) j 

102 State of Missouri, 

County of St. Louis, ss: 

On this 18th day of September, in the year 1909, before 
me personally came A. A. Allen, to me personally known, 
who, being by me duly sworn, did depose and sa^ that he 
resides in the city of Dallas, in the State of Texas j; that he 
is the vice-president of Missouri, Kansas and Texas Railway 
Company, one of the’corporations described in aid which 
executed the above instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument is 
such corporate seal; that said instrument was si.^ned and 
sealed in behalf of said corporation, by order of its board of 
directors, and that he signed his name thereto by like order; 
and said A. A. Allen acknowledged said instrument to be 
the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid.! 

My commission expires on the 15th day of March, 1912. 

(Signed) LEE W. HAGERMAN, 
Notary Public , City of St. Louis, Mo. 


(Seal) 
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State of Missouri, 

City of St. Louis , ss: 

On this 21st day of September, in the year 1909, before 
me personally came C. S. Clarke, to me personally known, 
who, being by me duly sworn, did depose and say that he 
resides in the city of St. Louis, in the State of Missouri; 
that he is the vice-president of The Missouri Pacific 

103 Railway Company, one of the corporations described 
in and which executed the above instrument; that he 

knows the seal of said corporation; that the seal affixed to 
said instrument is such corporate seal; that said instrument 
was signed and sealed in behalf of said corporation, by or¬ 
der of its board of directors, and that he signed his name 
thereto by like order; and said C. S. Clarke acknowledged 
said instrument to be the free act and deed of said corpora¬ 
tion. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 11th day of January, 1913. 

i (Signed) MARGARET LALLY, 

Notary Public , City of St. Louis , Missouri. 

(Seal) 

State of Illinois, 

County of Cook , ss: 

On this 22nd day of July, in the year 1909, before me per¬ 
sonally came George B. Harris, to me personally known, 
who, being by be duly sworn, did depose and say that he 
resides in the city of Chicago, in the State of Illinois; that 
he is the president of the Chicago, Burlington and Quincy 
Railroad Company, one of the corporations described in and 
which executed the above instrument; that he knows the 
seal of said corporation; that the seal affixed to said instru¬ 
ment is such corporate seal; that said instrument was signed 
and sealed in behalf of said corporation, by order of its 
board of directors, and that he signed his name there- 

104 to by like order; and said George B. Harris acknowl¬ 
edged said instrument to be the free act and deed of 

said corporation. 
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In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid.! 

My commission expires on the 12th day of March, 1910. 

(Signed) J. H. PETTIBONE, 
Notary Public, Cook County ± Illinois. 

(Seal) 

State of Illinois, 

County of Cook, s$: 

On this fourth day of March, in the year 1910, before me 
personally came Chauncev Keep, to me personally known, 
who, being by me duly sworn, did depose and sa# that he 
resides in the city of Chicago, in the State of Illiniois; that 
he is the vice-president of Illinois Trust and Savings Bank, 
one of the corporations described in and which executed the 
above instrument; that he knows the seal of said corpora¬ 
tion; that the seal affixed to said instrument is such corpo¬ 
rate seal; that said instrument was signed and Sealed in 
behalf of said corporation, by order of its board pf direc¬ 
tors, and that he signed his name thereto by like oiider; and 
said Chauncey Keep acknowledged said instrument to be the 
free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my l|and and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 26th day of May, ^L912. 

(Signed) MORRIS BERGEfe, 
Notary Public, Cook County, Illinois. 

(Seal) 


i 

i 
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Exhibit 2. 


Part 2. 

First Supplemental Operating Agreement 

between 

Kansas City Terminal Railway Company, 

of the first part, 


and 


The Kansas City Southern Railway Company, and 
Chicago Great Western Railroad Company, 

of the second part, 

and 


The Atchison, Topeka and Santa Fe Railway Company, 
Chicago, Milwaukee and St. Paul Railway Company, 
The Chicago, Rock Island and Pacific Railway Company, 
St. Louis and San Francisco Railroad Company, 
Union Pacific Railroad Company, 

The Chicago and Alton Railroad Company, 

The Wabash Railroad Company, 

Missouri, Kansas and Texas Railway Company, 

The Missouri Pacific Railway Company, and 
Chicago, Burlington and Quincy Railroad Company, 

of the third part, 

and 


Illinois Trust and Savings Bank, as Trustee, 

of the fourth part, 


Relating to Union Passenger Station and other 
i Terminal Facilities at Kansas City. 


DATED January 24th, 1910. 

106 Indenture, made this twenty-fourth day of Janu- 
ary, 1910, by and between Kansas City Terminal 
Railway Company, a corporation organized and existing 
under and by virtue of the laws of the State of Missouri 
(hereinafter called the Terminal Company), party of the 
first part; The Kansas City Southern Railway Company, 
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a corporation of the State of Missouri, and Chicago Great 
Western Railroad Company, a corporation of the State of 
Illinois (hereinafter collectively called the New Companies), 
parties of the second part; The Atchison, Topeka and 
Santa Fe Railway Company, a corporation of the State of 
Kansas; Chicago, Milwaukee and St. Paul Railway Com¬ 
pany, a corporation of the State of Wisconsin; The (phicago, 
Rock Island and Pacific Railway Company, a corporation 
of the States of Illinois and Iowa; St. Louis and Safi Fran¬ 
cisco Railroad Company, a corporation of the State! of Mis¬ 
souri; Union Pacific Railroad Company, a corporation of 
the State of Utah; The Chicago and Alton Railroad Com¬ 
pany, a corporation of the State of Illinois; The Wabash 
Railroad Company, a consolidated corporation organized 
under the laws of the State of Missouri and other states; 
Missouri, Kansas and Texas Railway Company, a (Corpora¬ 
tion of the State of Kansas; The Missouri Pacific Railway 
Company, a consolidated corporation organized under the 
laws of the States of Missouri, Kansas and Nebraska, and 
Chicago, Burlington and Quincy Railroad Company, a cor¬ 
poration of the State of Illinois (hereinafter collectively 
called the Old Companies), parties of the third phrt, and 
Illinois Trust and Savings IBank, a corporation of tike State 
of Illinois (hereinafter called the Trustee Company}, party 
of the fourth part: 

Whereas, the parties of the first, third and fourijh parts 
have heretofore on the 12th day of June, 1909, entered 
into a certain agreement, relating to a Unibn Pas- 
107 senger Station, and other Terminal Facilities at 
Kansas City (to which this contract is supplemental), 
which agreement is hereinafter referred to as the!“ Oper¬ 
ating Agreement;” and 

Whereas, the New Companies severally desire to be ad¬ 
mitted to the joint use of the Union Passenger Station and 
all the Terminal Facilities referred to in the Operating 
Agreement upon the terms and conditions named therein, 
and all of the other parties hereto are willing th^t they 
shall be so admitted to the same extent and with like effect 
as though they had been parties to the Operating Agree¬ 
ment originally; 

Now, Therefore, the parties hereto do mutually cove¬ 
nant and agree with each other as follows: 


i 

l 

i 
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First: The Terminal Company will and does hereby give 
and grant to each of the New Companies the right to the 
joint use of the Union Passenger Station and all the Ter¬ 
minal Facilities named and provided for in the Operating 
Agreement in common with the other Railway Companies 
now or hereafter entitled to use the same, for the full pe¬ 
riod of time named therein, and upon the terms and condi¬ 
tions thereof, to the same extent and with like effect as 
though the New Companies, and each of them, had been 
parties to the Operating Agreement originally, except that 
the obligation of the New Companies, and each of them, to 
make the payments required to be made under Section 1 of 
Article II of the Operating Agreement shall be one-twelfth 
of the whole instead of one-tenth thereof. 

Second: The payments required to be made by each of 
the Old Companies, parties of the third part, under the 
provisions of Section 1 of Article II of the Operating Agree¬ 
ment shall be reduced as contemplated therein, so that 
each of the Old Companies, originally parties to the 
108 Operating Agreement, shall pay from time to time a 
sum equal to one-twelfth of the whole payments re¬ 
quired to be made in said Section 1 of Article II instead of 
one-tenth of such payments, as therein provided. 

Third: It is the intention of the parties hereto and the 
purpose in the execution of this First Supplemental Oper¬ 
ating Agreement that the New Companies, respectively, 
shall assume all the covenants and agreements contained 
in the Operating Agreement in favor of each other, in 
favor of the Old Companies, respectively, in favor of the 
Terminal Company and in favor of the Trustee Company, 
and that they shall, and do hereby, become parties to the 
Operating Agreement with like force and effect as if they 
had executed the same as parties thereto as of the date 
upon which the Operating Agreement was executed by 
the then parties thereto. The Old Companies, respec¬ 
tively, the Terminal Company and the Trustee Company 
do hereby reaffirm their covenants and agreements there¬ 
in contained and extend the same to and with the New 
Companies, respectively, to the same extent and with 
like effect as though the New Companies had been parties 
thereto originally. 
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Fourth: The covenants and agreements hereof made 
by the parties of the second and third parts are several 
and not joint. 

Fifth: This agreement is hereby transferred and as¬ 
signed to the Trustees under the first mortgage of the 
Terminal Company to the same extent and with like effect 
as provided in Article V of the Operating Agreement. 

In Witness Whereof, the parties hereto have caused 
these presents to be signed by their respective Presidents 
or Vice-Presidents thereunto duly authorized, their 
respective corporate seals to be hereto affixed and attested 
by their respective Secretaries or Assistant Secretaries the 
day and year first above written. 

i 

109 Kansas City Terminal Railway Company, 


(Seal) 

By H. L. Harmon, 

Attest: Its President. 

C. C. Ripley, 

Secretary. 


The Atchison, Topeka and Santa Fe Railway 
(Seal) Company, 

By J. W. Kendribk, 

Attest: Its Vice-President. 

Edward McBride, j 

Assistant Secretary. 

i 

i 

Chicago Milwaukee and St. Paul Railway 
(Seal) Company, 

By A. J. Earlipg, 

Attest: Its President. 

E. W. Adams, 

Secretary. 


(Seal) 

Attest: 
Geo. H. 


The Chicago, Rock Island and Pacific Railway 

i 

Company, 

By H. U. Mudge, 

Its President. 

Crosby, | 

Secretary. 
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(Seal) St. Louis and San Francisco Railroad Company, 

By B. L. Winchell, 

Attest: Its President. 

F. H. Hamilton, 

Secretary. 

110 ! Union Pacific Railroad Company, 

(Seal) 

By R. S. Lovett, 

Attest: Its President. 

Alex Millar, 

Secretary. 

The Chicago and Alton Railroad Company, 


(Seal) 

By Geo. H. Ross, 

Attest: Its Vice-President. 

H. E. R. Wood, 

Assistant Secretary. 

The Wabash Railroad Company, 


(Seal) 

By F. A. Delano, 

Attest: Its President. 

E. B. Pryor, 

Assistant Secretary. 

Missouri, Kansas and Texas Railway Company, 


(Seal) 

By A. A. Allen, 

Attest: Its President. 

C. N. Whitehead, 

Secretary . 

The Missouri Pacific Railway Company, 


(Seal) 

I 

Attest: 

F. W. Irland, 

Assistant Secretary. 


By C. S. Clarke, 

Its Vice-President. 
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111 Chicago, Burlington and Quincy Railroad Company, 
(Seal) 

By D. Miller, 

Attest: Its Vice-President. 

H. W. Weiss, 

Assistant Secretary. 

Chicago Great Western Railroad Company, 

(Seal) 

By S. M. Felton, 

Attest: Its President. 

J. F. Coykendall, 

Secretary. 

The Kansas City Southern Railway Company, 

(Seal) 

By J. A. Ed^on, 

Attest: Its President. 

R. J. McCarty, 

Assistant Secretary. 


Illinois Trust and Savings Bank, as Trustee, 

(Seal) 

By Frederick T. Haskell, 

Attest: Its President. 

William H. Henkle, j 

Secretary . 

112 State of Missouri, 

County of Jackson, ss. 

On this 3rd day of March, in the year 1910, before me 
appeared Horatio L. Harmon, to me personally known, 
who, being by me duly sworn, did depose and say that 
he resides in the City of Kansas City, in the State of 
Missouri; that he is the President of Kansas ICity Ter¬ 
minal Railway Company, one of the corporations described 
in and which executed the above instrument; that he knows 
the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that said instrument was 
signed and sealed in behalf of said corporation bjr order of 
its Board of Directors, and that he signed his name thereto 
by like order; and said Horatio L. Harmon acknowledged 
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said instrument to be the free act and deed of said corpora¬ 
tion. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 2nd day of May, 1912. 

GRACE L. FORBES, 

(Seal) Notary Public, Jackson County , 

Missouri. 

113 State of Illinois, 

County of Cook, ss. 

On this 30th day of March, in the year 1910, before me 
appeared J. W. Kendrick, to me personally known, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is the Vice-President of The Atchison, Topeka and 
Santa Fe Railway Company, one of the corporations de¬ 
scribed in and which executed the above instrument; that 
he knows the seal of said corporation; that the seal affixed 
to said instrument is such corporate seal; that said in¬ 
strument was signed and sealed in behalf of said corpora¬ 
tion by order of its Board of Directors, and that he signed 
his name thereto by like order; and said J. W. Kendrick 
acknowledged said instrument to be the free act and deed 
of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 22nd day of May, 1911. 

AGNES K. DONOHUE, 

(Seal) Notary Public, Cook County, Illinois. 

114 State of Illinois, 

County of Cook, ss. 

On this 14th day of April, in the year 1910, before me 
appeared A. J. Earling, to me personally known, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is the President of Chicago, Milwaukee and St. Paul 
Railway Company, one of the corporations described in 
and which executed the above instrument; that he knows 
the seal of said corporation; that the seal affixed to said 
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instrument is such corporate seal; that said instrument 
was signed and sealed in behalf of said corporation by 
order of its Board of Directors, and that he signed his 
name thereto by like order; and said A. J. Earlingj acknowl¬ 
edged said instrument to be the free act and de^d of said 
corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid*! 

My commission expires on the 11th day of May, 1912. 

W. D. MILLARD, 

(Seal) Notary Public, Cook County , Illinois . 

115 State of Illinois, 

County of Cook, ss. 

On this 26th day of April, in the year 1910, ijefore me 
appeared H. U. Mudge, to me personally knojwn, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is the President of The Chicago, Rock Island and Pa¬ 
cific Railway Company, one of the corporations described 
in and which executed the above instrument; that he knows 
the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that said instrument was 
signed and sealed in behalf of said corporation byj order of 
its Board of Directors, and that he signed his naipe thereto 
by like order; and said H. U. Mudge acknowledged said 
instrument to be the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid.! 

My commission expires on the 15th day of Augpst, 1911. 

C. NYQTJI^T, 

(Seal) Notary Public, Cook County, Illinois. 

116 State of Missouri, 

City of St. Louis, ss. 

i 

On this 17th day of May, in the year 1910, before me 
appeared B. L. Winchell, to me personally knoym, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is the President of St. Louis and San Francikco Rail¬ 
road Company, one of the corporations describe4 in and 
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which executed the above instrument; that he knows the 
seal of said corporation; that the seal affixed to said in¬ 
strument is such corporate seal; that said instrument was 
signed and sealed in behalf of said corporation by order 
of its Board of Directors, and that he signed his name 
thereto by like order; and said B. L. Winchell acknowledged 
said instrument to be the free act and deed of said corpora¬ 
tion. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 22nd day of November, 
1911. 


KATE L. WORLEY, 

(Seal) Notary Public , City of St. Louis , Missouri. 

117 State of New York, 

County of New York , ss. 

On this 2nd day of June, in the year 1910, before me 
appeared R. S. Lovett, to me personally known, who, be¬ 
ing by me duly sworn, did depose and say that he resides 
in the City of New York, in the State of New York; that 
he is the President of Union Pacific Railroad Company, 
one of the corporations described in and which executed 
the above instrument; that he knows the seal of said cor¬ 
poration; that the seal affixed to said instrument is such 
corporate seal; that said instrument was signed and sealed 
in behalf of said corporation by order of its Board of Di¬ 
rectors, and that he signed his name thereto by like order; 
and said R. S. Lovett acknowledged said instrument to be 
the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 30th day of March, 1911. 

L. ELWELL, 

(Seal) 1 Notary Public , New York County , New York . 


118 State of Illinois, 

County of Cook , ss. 

On this 19th day of April, in the year 1910, before me 
appeared George H. Ross, to me personally known, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is Vice-President of The Chicago and Alton Railroad 
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Company, one of the corporations described in and which 
executed the above instrument; that he know£ the seal 
of said corporation; that the seal affixed to s^id instru¬ 
ment is such corporate seal; that said instrument was 
signed and sealed in behalf of said corporatioii by order 
of its Board of Directors, and that he signed; his name 
thereto by like order; and said George H. Ros$ acknowl¬ 
edged said instrument to be the free act and dqed of said 
corporation. 

In Witness Whereof, I have hereunto set myj hand and 
affixed my official seal the day and year aforesaid 

My commission expires on the 23rd day of j February, 
1911. 


ROBT. J. BELL, 

(Seal) Notary Public , Cook County, Illinois . 


119 State of Illinois, 

County of Cook , ss. 


On this 29th day of April, in the year 1910, before me 
appeared F. A. Delano, to me personally known, who, being 
by me duly sworn, did depose and say that he resides in the 
City of Chicago, in the State of Illinois; that he is the Pres¬ 
ident of The Wabash Railroad Companj 7 , one 6f the cor¬ 
porations described in and which executed the abpve instru¬ 
ment ; that he knows the seal of said corporation; that the 
seal affixed to said instrument is such corporate! seal; that 
said instrument was signed and sealed in behalf of said 
corporation by order of its Board of Directors, and that he 
signed his name thereto by like order; and said;F. A. Del¬ 
ano acknowledged said instrument to be the free act and 
deed of said corporation. 

In Witness Whereof, I have hereunto set mv hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 12th day of Aiigust, 1913. 

JOHN DE LA MATER, 

(Seal) Notary Public , Cook CountyIllinois. 

120 State of Missouri, 

City of St. Louis , ss. 

On this 5th day of May, in the year 1910, befbre me ap¬ 
peared A. A. Allen, to me personally known, who, being by 
me duly sworn, did depose and say that he resides in the 
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City of Dallas, in the State of Texas; that he is the Presi¬ 
dent of Missouri, Kansas and Texas Railway Company, one 
of the corporations described in and which executed the 
above instrument; that he knows the seal of said corpora¬ 
tion ; that the seal affixed to said instrument is such corpo¬ 
rate seal; that said instrument was signed and sealed in be¬ 
half of said corporation by order of its Board of Directors, 
and that he signed his name thereto by like order; and said 
A. A. Allen acknowledged said instrument to be the free act 
and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 17th day of December, 
1910. 


CLAUDE 0. PEARCY, 

(Seal) Notary Public , City of St. Louis , Missouri. 


121 State of Missouri, 

City of St. Louis, ss. 

On this 30th day of April, in the year 1910, before me 
appeared C. S. Clarke, to me personally known, who, be¬ 
ing by me duly sworn, did depose and say that he resides 
in the City of St. Louis, in the State of Missouri; that he is 
the Vice-President of The Missouri Pacific Railway Com¬ 
pany, one of the corporations described in and which exe¬ 
cuted the above instrument; that he knows the seal of said 
corporation; that the seal affixed to said instrument is such 
corporate seal; that said instrument was signed and sealed 
in behalf of said corporation by order of its Board of 
Directors, and that he signed his name thereto by like order; 
and said C. S. Clarke acknowledged said instrument to be 
the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 9th day of November, 1911. 

GEORGE C. DONEVAN, 

(Seal) Notary Public, City of St. Louis, Missouri. 

122 State of Illinois, 

County of Cook, ss. 

On this 28th day of April, in the year 1910, before me 
appeared D. Miller, to me personally known, who, being 
by me duly sworn, did depose and say that he resides in 
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the City of Chicago, in the State of Illinois; that he is the 
President of the Chicago, Burlington and Quincy Railroad 
Company, one of the corporations described in gmd which 
executed the above instrument; that he knows the seal of 
said corporation; that the seal affixed to said instrument is 
such corporate seal; that said instrument was signed and 
sealed in behalf of said corporation by order of its Board 
of Directors, and that he signed his name thereto by like 
order; and said D. Miller acknowledged said instrument to 
be the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid^ 

My commission expires on the third day of Marbh, 1914. 

i 

J. H. PETTIBONE, 

(Seal) Notary Public, Cook County, Illinois. 

I 

I 

123 State of Illinois, 

County of Cook, $$. 

| 

On this 24th day of February, in the year 1910, before 
me appeared S. M. Felton, to me personally known, who, 
being by me duly sworn, did depose and say that he re¬ 
sides in the City of Chicago, in the State of Illinois; that 
he is the President of the Chicago Great Western Rail¬ 
road Company, one of the corporations described in and 
which executed the above instrument: that he Knows the 
seal of said corporation; that the seal affixed tp said in¬ 
strument is such corporate seal; that said instrument was 
signed and sealed in behalf of said corporation by order 
of its Board of Directors, and that he signed ^lis name 
thereto by like order; and said S. M. Felton acknowledged 
said instrument to be the free act and deed of Isaid cor¬ 
poration. 

In Witness Whereof, I have hereunto set my Jiand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 5th day of November, 1913. 

CHARLES G. LA VERY, 
Notary Public , Cook County , Illinois. 


i 

i 

I 


(Seal) 
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124 State of Missouri, 

County of Jackson, $s. 

On this 4th day of March, in the year 1910, before me 
appeared J. A. Edson, to me personally known, who, be¬ 
ing by me duly sworn, did depose and say that he resides 
in the City of Kansas City, in the State of Missouri; that 
he is the President of The Kansas City Southern Railway 
Company, one of the corporations described in and which 
executed the above instrument; that he know-s the seal of 
said corporation; that the seal affixed to said instrument 
is such corporate seal; that said instrument was signed and 
sealed in behalf of said corporation by order of its Board 
of Directors, and that he signed his name thereto by like 
order; and said J. A. Edson acknowledged said instrument 
to be the free act and deed of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 15th day of October, 1912. 

CLARENCE R. HALL, 

(Seal) Notary Public, Jackson County, Missouri. 

125 County of Cook, 

State of Illinois j ss. 

On this 2nd day of February, in the year 1911, before 
me appeared Frederick T. Haskell, to me personally 
known, who, being by me duly sworn, did depose and say 
that he resides in the City of Chicago, in the State of 
Illinois; that he is the Vice-President of Illinois Trust 
and Savings Bank, one of the corporations described in 
and which executed the above instrument; that he knows 
the seal of said corporation; that the seal affixed to said 
instrument is such corporate seal; that such instrument 
was signed and sealed in behalf of said corporation by 
order of its Board of Directors, and that he signed his name 
thereto by like order; and said Frederick T. Haskell ac¬ 
knowledged said instrument to be the free act and deed 
of said corporation. 

In Witness Whereof, I have hereunto set my hand and 
affixed my official seal the day and year aforesaid. 

My commission expires on the 26th day of May, 1912. 
i MORRIS BERGER, 

(Seal) Notary Public, Cook County, Illinois. 


126 


KANS. CITY SOU. RY. CO. VS. INTER. COM. COM. E^ AL. 103 

Rule to Show Cause 

Filed June 8 1936 j 

##*### 4 

i 

Upon the annexed application of The Kansas City South¬ 
ern Railway Company, verified by Charles E. Johnston on 
the third day of June, 1936, it is I 

Ordered that the above named respondent, Interstate 
Commerce Commission, show cause at a sessiofi of this 
Court to be held in the Court House of the Suprekne Court 
of the District of Columbia in the City of Washington, on 
the 15th day of June, 1936, at 10 o’clock in the forenoon of 
that day, or as soon thereafter as counsel can be heard, 
why the prayer of said application for a writ of mandamus 
should not be granted. 

Sufficient reason appearing therefor, let service of this 
order, and the papers upon which it is granted, on the re¬ 
spondent, on or before the 10th day of June, 1936, be deemed 
sufficient. 

Dated, Washington, June 8th, 1936. 

0 R LUHRING 
Justice of the Supreme Court 
of the District of Columbia . 

Marshal’s Return 

■ 

Served a copy of the above rule on the above named 
Interstate Commerce Commission by serving Geo W Land 
Asst Sectv—PERSONALLY 6-8-36 JOHN !B. COL- 
POYS, U. S. Marshal in and for the Dist. of jColumbia 
By H C Allen Deputy U. S. Marshal K. 


127 Answer of Interstate Commerce Commission 

to Amended Petition 

i 

Filed October 6-1936 j 

• •###* 4 

The Interstate Commerce Commission, respondent in 
the above-entitled cause, hereinafter called the j Commis¬ 
sion, now and at all times hereafter saving and reserving 
to itself all and all manner of benefit and advantage of 
exception to the many errors and insufficiencies |n the re- 
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lator’s amended petition contained, for answer thereunto 
or unto so much or such parts thereof as this respondent 
is advised is material for it to make answer unto, and as 
and for a return to the rule to show cause herein issued, 
answers and says: 

I. 

Answering paragraphs I to IV, inclusive, of the 
amended petition, the Commission admits, for the pur¬ 
poses of this suit, that the allegations therein contained 
are true. 

n. 

Answering paragraphs V and VI of the amended peti¬ 
tion, the Commission respectfully refers the Court to the 
complaint of February 18, 1935, therein referred to, for 
more full and complete information concerning the con¬ 
tents thereof. Said complaint is made a part of the 
amended petition herein as Exhibit 1. 

III. 

Answering paragraphs VII and VIII of the amended 
petition, purporting to state the provisions of an operating 
agreement of June 12, 1909, and a supplemental agreement 
of January 24, 1910, referred to in paragraph VIII, the 
Commission alleges that said agreements are the best evi¬ 
dence of their contents, and respectfully refers the Court 
to the agreements themselves for more full and complete 
information concerning the provisions thereof. In this 
connection, however, the Commission admits that the quo¬ 
tation from the Commission’s report, made a part of the 
amended petition as Exhibit 2, contains an accurate 
128 summary of the terms of said agreements. 

IV. 

Answering paragraph IX of the amended petition, the 
Commission admits that on January 3, 1910, the Terminal 
Company executed its First Mortgage and Deed of Trust 
securing an issue of $50,000,000 par value of 4 per cent 
bonds. The Commission further admits that these bonds 
are guaranteed by each of the tenant lines, in that each 
tenant line assumes the payment of one-twelfth of the total 
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amount at maturity, and likewise assumes pro rata the pay¬ 
ment of the shares of any tenant line or lines in default. 

v. ! 


Answering paragraph X of the amended petition, the 
Commission respectfully refers the Court to the provisions 
of the operating agreement referred to in said paragraph 
for more full and complete information concerning the re¬ 
quirements thereof. 

VI. ! 


Answering paragraph XI of the amended petition, the 
Commission admits that the terminal facilities referred to 
in said paragraph have, pursuant to the provisions of the 
operating agreement, been divided into sections or zones. 
The Commission disclaims information sufficient to form 
a belief as to whether the percentages of use of the various 
carriers for 1934, as set out in this paragraph, are correct; 
in this connection, however, the Commission avers that 
such facts, e ven if true, are not material to any issue bef ore 
this Xkoirta The Commission respectfully refers the Court 
to the terms of said operating agreement for mor£ full and 
complete information concerning its provisions, j 



VII. 

Answering paragraph XII of the amended petition, the 
Commission alleges that, in a formal decision re- 
129 referred to in paragraph IX of this answer, it con¬ 
sidered substantially the same allegations as ad¬ 
vanced in paragraph XII, and held that such allegations 
did not show that the Commission had jurisdiction over the 
subject-matter therein referred to, and consequently dis¬ 
missed the complaint for lack of jurisdiction. iDhe Com¬ 
mission further alleges that there is no fact or circum¬ 
stance referred to in said paragraph which, even if true, 
(which is not admitted) shows, or tends to show, any juris¬ 
diction in the Commission over the subject-matter of this 
amended petition. 

VIII. ! 

j 

Answering paragraph XIII of the amended petition, the 
Commission respectfully refers the Court to the decision 


i 
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therein referred to, for more full and complete informa¬ 
tion concerning the parties, issues, findings, orders and re¬ 
quirements of the Commission in the premises. 

IX. 

Answering the paragraph inadvertently numbered XIX 
of the amended petition but which it is alleged should be 
numbered instead XIV, the Commission respectfully refers 
the Court to the complaint therein referred to, which is 
made a part of the amended petition as Exhibit 1, for more 
full and complete information concerning its contents. 

Further answering this paragraph, the Commission al¬ 
leges that on February 18, 1935, the Kansas City Southern 
Railway Company, relator, filed its complaint with the 
Commission, a true copy of which is annexed to and made a 
part of the amended petition as Exhibit 1, and to which the 
Commission respectfully refers the Court for more full and 
complete information concerning the allegations thereof. 
The Commission also alleges that the Alton, the Chicago 
Great Western and the Wabash railway companies 
130 asked for the same relief from the Commission as 
requested by relator, and that the Atchison, Topeka & 
Santa Fe, the Chicago, Rock Island & Pacific and the Mis¬ 
souri Pacific railroad companies, together with the Chi¬ 
cago, Burlington & Quincy Railroad Company and the Kan¬ 
sas City Terminal Company, answered the complaint and 
filed motions to dismiss on the ground that the Commission 
was without jurisdiction over the subject-matter. The 
Commission further admits that arguments on said motions 
to dismiss were had before it on July 16, 1935, and that the 
Commission, on November 11, 1935, filed its report sus¬ 
taining said motions on the ground that the Commission 
did not have jurisdiction to entertain the complaint or the 
cross complaints. The Commission further alleges that 
in said proceeding, Docket 26876, Kansas City Southern 
Railway Company v. Kansas City Terminal Railway Com¬ 
pany , 2111. C. C. 291, it made, issued and served upon the 
parties thereto including the relator, its report and order 
of November 11, 1935, a true copy of which is attached to 
and made a part of this answer as Exhibit A, to which the 
Commission respectfully refers the Court for information 
concerning its findings and requirement in the premises. 













KANS. CITY SOU. RY. CO. VS. INTER. COM. COM. Et| AL. 107 

The Commission further alleges that a petition for rear¬ 
gument was subsequently filed with the Commission, and 
that said petition was denied by it on March 17, 1936. 

Further answering said paragraph, the Commission al¬ 
leges that prior to the making of said report and order in 
Docket 26876, as aforesaid, it accorded full argument to 
all interested parties, including counsel for relator herein; 
that at said argument and subsequently, both orally and in 
briefs filed in said proceeding, questions relating to said 
matters covered by the Commission’s report and order 
were fully argued and submitted to the Commission for 
determination on behalf of the parties by their re- 
131 spective counsel, including the particular Questions 
raised by relator in this suit, whereupon the Com¬ 
mission determined said matters and entered said report 
and order; that said report and order included the Com¬ 
mission’s findings of fact, decision, conclusions a^id order 
in the premises, and that as shown in and by said report, 
the Commission made the findings and stated tEe conclu¬ 
sions upon which its order is based. 

X. | 

Answering the paragraph inadvertently numbered XX of 
the amended petition, but which it is alleged should be num¬ 
bered instead, XV, the Commission denies that its action, r 
by order of November 11, 1935, in dismissing the complaint 
filed by the Kansas City Southern Railway Company for 
lack of jurisdiction, was either erroenous in law 6r consti¬ 
tuted a denial by the Commission of a plain jurisdiction 
conferred upon it by the Act to Regulate Commerce and 
acts amendatory thereof and supplemental thereto. , 

Further answering said paragraph, the Commission al¬ 
leges that its action in dismissing said complaint was neither 
contrary to law nor arbitrary nor deprived relator! of rights 
to which it is entitled under the law, and denies that its ac¬ 
tion was erroneous either for the reasons stated in said 
paragraph or for any other reason. 

XI. 

i 

Further answering the amended petition in its! entirety, 
the Commission alleges that the subject-matter of this suit 
is res judicata , by reason of the complaint filed and con- 


I 

i 




108 KANS. CITY SOU. RY. CO. YS. INTER. COM. COM. ET AL. 

sidered by it in its report and order in Missouri-Kansas- 
Texas Railway Company v. Kansas City Terminal Railroad 
Company, 104 I. C. C. 203, wherein the Commission held 
that it lacked jurisdiction over a complaint involv- 

132 ing substantially similar issues, and directed the 
dismissal of the cause. In subsequent mandamus 

proceedings, the Commission’s conclusions were sustained 
by this Court in No. 82771, Law, The U. S. of A. ex rel. Chi¬ 
cago Gt.Wn. R . R. Co. and the Kansas City So. Ry. Co. 
Relators, v. I. C. C., Respondent. The judgment of this 
Court in that case was affirmed by the Court of Appeals of 
the District of Columbia in United States v. Interstate Com¬ 
merce Commission, 71 Fed. (2d) 336, and by the Supreme 
Court of the United States in United States v. Interstate 
Commerce Commission, 294 U. S. 50, to which decisions the 
Court is respectfully referred. 

XII. 

For a further answer to the amended petition, the Com¬ 
mission alleges that as shown by the amended petition here¬ 
in, the relator voluntarily entered into the several agree¬ 
ments referred to covering the use and occupation of the 
terminal facilities of the Terminal Company; that the 
terms and conditions of said agreements and the obliga¬ 
tions imposed thereby were known and fully understood 
by the relator at the time it became a party thereto; that 
the said relator sought in the proceeding before the Com¬ 
mission, and is now seeking, to be relieved of the terms, 
conditions and obligations by said agreements assumed by 
it voluntarily and without coercion; and that no provision 
of the Interstate Commerce Act confers upon the Commis¬ 
sion the power to grant the relief which was sought by the 
relator. 

Except as herein expressly admitted, the Commission 
denies the truth of each and all of the allegations con¬ 
tained in the amended petition, in so far as they conflict 
either with the allegations herein, or with either the state¬ 
ments or conclusions of fact included in said report and 
order of November 11, 1935. 

All of which matters and things the Commission is ready 
to aver, maintain and prove as this Honorable Court 

133 shall direct, and hereby prays that the rule to show 
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cause be discharged and that the amended petition be dis¬ 
missed. 

INTERSTATE COMMERCE COMMISSION 

By EDWARD M. REIDY, 

Assistant Chief Counsel. 

DANIEL W. KNOWLTON 
Chief Counsel , 

Of Counsel. 

City of Washington, 

District of Columbia , ss: 

Charles D. Mahaffie, being duly sworn, deposes |and says 
that he is a member and Chairman of the Interstate Com¬ 
merce Commission, the above-named respondent, ahd makes 
this affidavit on behalf of said Commission; that he| has read 
the foregoing answer and knows the contents thereof, and 
that the same is true. 

CHARLES D MAHAFFIE 

i 

Subscribed and sworn to before the undersignbd, a no¬ 
tary public within and for the District of Colunjibia, this 
3rd day of October, 1936. 

EUGENIA W. SUTER 

(Seal) Notary Public. 
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134 Exhibit “A” 

Interstate Commerce Commission 


No. 26876 

Kansas City Southern Kailway Company 

v. 

Kansas City Terminal Railway Company et al. 


Submitted July 16, 1935. Decided November 11, 1935 


Complaint and cross-complaints seeking a finding that pay¬ 
ment of interest and taxes of Kansas City Terminal 
Railway Company by carriers using its terminal facili¬ 
ties at Kansas City, Mo.-Kans., upon basis of propor¬ 
tion of their ownership of said terminal company, con¬ 
stitutes undue prejudice to and an undue burden upon 
their interstate commerce, and seeking the removal 
thereof by order requiring that payment be made ac¬ 
tually or approximately upon basis of percentage of 
use, found, upon pleas to the jurisdiction and in bar and 
motions to dismiss, not to state a cause of action cog¬ 
nizable by this Commission, and order of dismissal 
entered. 

Samuel W. Moore, Frank H. Moore, Silas H. Strawn, 
Ralph M. Shaw, Frank H. Towner, Bryce L. Hamilton, 
N. S. Brown, and L. H. Strasser for complainant and cross¬ 
complainants. 

Samuel W. Sawyer, John H. Lathrop, Wallace T. 
Hughes, Walter McFarland, Charles M. Spence, Charles H. 
Woods, and Jonathan C. Gibson for defendants. 

Frank W. Sullivan for interveners. 

Report of the Commission 
McManamv, Commissioner: 

The complaint of the Kansas City Southern Railway Com¬ 
pany, filed February 18,1935, names as defendants the Kan- 
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I 

sas City Terminal Railway Company, hereinafter called the 
terminal company, 1 and 11 other railroads which, with the 
Kansas City Southern, use the station and other; terminal 
facilities of the terminal company at Kansas City, Mo.- 
Kans. These railroads are now using the facilities of the 
terminal company under the terms of an operatihg agree¬ 
ment and stock-trust agreement voluntarily entered into by 
10 of the lines at the time construction of the terminal prop¬ 
erties was begun, and by complainant and the Chicago Great 
Western Railroad Company before construction hvas com¬ 
pleted. By virtue of the terms of the operating agreement 
they are paying each one twelfth of the taxes and annual 
interest on bonded indebtedness. Complainant al- 
135 leges that the payment by it of 8 1/3 percent of the 
annual interest and taxes is unjust, inequitable, and 
discriminatory in view of the comparatively small use it 
makes of the terminal facilities, and constitutes an undue 
prejudice to and burden upon its interstate commerce, and 
is calculated seriously to impair, if not to destroy, jits ability 
to render adequate and efficient transportation Service at 
the lowest cost consistent with the furnishing of sbch service 
and will lessen is ability to serve interstate Commerce. 
Complainant also alleges that the contributions of interest 
and taxes made by it and by the other lines usipg the ter¬ 
minal facilities should be upon some fair and equitable basis 
and should be actually or approximately in proportion to 
the use of the terminal facilities made by each of the lines, 
so that the traffic of each line would bear its just and fair 
proportion of the costs created thereby, and whi<^h basis is 
and always has been applied in payment of operating ex¬ 
penses; and that any contributions exacted from; complain¬ 
ant beyond such proportion constitute an unjust discrim¬ 
ination against its interstate commerce (paragraph IX). It 
is claimed (paragraph X) that power to remove such undue 
prejudice or unjust discrimination inheres in tljie various 
grants of power made to the Commission, particularly in 
sections 1, 3, 5, 12, 13, 15a, and 20 of the Interstate Com¬ 
merce Act. The prayer is for relief of the character just 
indicated. 

i 

i Other short terms used herein are Santa Fe for the Atchison, Topeka and 
Santa Fe Railway Company, and Rock Island for Chicago, Rock Island and 
Pacific Railway Company. 
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Cross-complaints seeking the same relief as may be ac¬ 
corded the Kansas City Southern have been filed by defen¬ 
dants Wabash Railway Company, the Alton Railroad Com¬ 
pany, and Chicago Great Western Railroad Company. The 
cross-complaints of the two latter state that they have been 
through or are in process of receivership and have the right 
to reject the operating agreement but so far have not re¬ 
jected it. Those two lines also filed answers admitting the 
allegations of the complaint. 

Defendant Kansas City Terminal Railway Company has 
filed motions to dismiss and pleas to the jurisdiction and in 
bar and answers, to the original and each of the cross-com¬ 
plaints. In these it is asserted that neither the sections of 
the act cited by complainant and cross-complainants, nor 
any other provisions of the Interstate Commerce Act nor 
any other act of Congress, give us power to grant the relief 
sought; that any order made by us granting the prayer of 
the complainants would deprive this defendant of its prop¬ 
erty without due process of law; and that we have already 
adjudicated the issues in respect to the operating agreement 
described in the complaint and our decision effectively bars 
complainants from relitigating such issues. It prays that 
the complaints be dismissed. 

Defendant Santa Fe has filed motions to dismiss and an¬ 
swers to the original and each of the cross-com- 
136 plaints. It asserts that the complaints do not set forth 
a cause of action within our jurisdiction; that they 
are not directed against any rate, fare, or charge over which 
we have jurisdiction, but against capital costs which com¬ 
plainant in a valid and subsisting contract has agreed to 
bear, which capital costs we are without jurisdiction to fix 
and determine; that the contract has yet many years to run; 
that the complaints set forth a case of equitable jurisdic¬ 
tion for the reformation of a contract which is cognizable 
only in a court of chancery; that to construe the Interstate 
Commerce Act as asked by complainants would destroy 
vested property rights of the Santa Fe and of the purchas¬ 
ers and holders of the bonds of the terminal company in 
the operating agreement and would be unconstitutional and 
void, in violation of the fifth amendment to the Constitution 
of the United States; that this Commission and the courts 
have already held that we have no jurisdiction to grant the 
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relief sought and the complaints failed to allege any change 
in jurisdictional facts since those decisions, and tHe matter 
is therefore res adjudicata; and that the basis bf appor¬ 
tioning interest and taxes sought by complainant is con¬ 
trary to law, as has been already held by us. It prays that 
the complaints be dismissed. 

The Rock Island, Missouri Pacific Railroad (Jompany, 
and Chicago, Burlington & Quincy Railroad Compkny have 
filed motions to dismiss and answers which make substan¬ 
tially the same contentions as those of the Santa Fe. The 
Santa Fe, Missouri Pacific, and Rock Island are the largest 
users of the terminal properties, and payment of the inter¬ 
est and taxes on basis of the percentage of use would greatly 
increase the amounts which they have to. pay. 

It will be seen that the practical effect sought by the com¬ 
plaints is the reformation of a contract voluntarily entered 
into, which has approximately 175 years yet to run, which 
contract two of the complaining lines, because of their re¬ 
ceiverships, have the right to reject without any action by 
us. But if they do reject the contract and desire to continue 
to use the terminals, they would then have to apply to us 
under section 3(4) of the act for an order granting them 
permission to use the terminal properties, and jprobably 
would have to pay for their use upon the same ferms as, 
under similar conditions, we held that the Missouri[Kansas- 
Texas must pay, as shortly hereinafter explained. | 

Because of the doubt as to our power to grant the relief 
sought, even if the facts alleged were proved, the pleas to 
the jurisdiction and in bar and motions to disnfiss were 
assigned for oral argument, and the parties were permitted 
to file briefs. This report will deal with the issfies thus 
raised. 

137 We will proceed upon the ground that the motions 
to dismiss, for the purpose of determinatiojn of the 
jurisdictional question, admit the truth of all material and 
relevant facts that are well pleaded, that is, evidentiary 
facts necessary to the framing of the issues, but no^ conclu¬ 
sions of fact or law, such as that the prejudice ancjl prefer¬ 
ence and burden on interstate commerce alleged constitute 
a violation of the act. 

When hereinafter reference is made to defendants, the 
terminal company, Santa Fe, Rock Island, Missourj. Pacific, 
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and Chicago, Burlington & Quincy are meant. The Mis- 
souri-Kansas-Texas, Chicago, Milwaukee, St. Paul and Pa¬ 
cific Railroad Company, St. Louis-San Francisco Railway 
Company, and Union Pacific Railroad Company, though 
nominally defendants, did not answer the complaint nor 
appear upon brief or at argument. The term complainants 
herein means the original complainant and the cross-com¬ 
plainants. 

The history of the construction of the properties of the 
terminal company and description of the operating agree¬ 
ment and stock-trust agreement are contained in our report 
in Missouri-K.-T. R. Co. v. Kansas City Term. Ry. Co., 104 
I. C. C. 203, wherein the Missouri-Kansas-Texas obtained 
an order under section 3(4) of the act under which it used 
the terminal properties from May 13,1929, to June 24,1935. 
Upon further hearing therein we determined the compen¬ 
sation which the Missouri-Kansas-Texas must pay for such 
use, 198 I. C. C. 4. That company found the expense under 
that finding to be greater than under the operating agree¬ 
ment, and in Kansas City Term. Ry. Co. Control, 207 I. 
C. C. 391, it sought and obtained permission to enter into 
the operating and stock-trust agreements, and has certified 
to us its adoption of those agreements as of June 24, 1935. 

In Missouri-K.-T. R. Co. v. Kansas City Term. Ry. Co., 
supra, the Kansas City Southern, Wabash, Chicago Great 
Western, Alton, St. Louis-San Francisco, and Chicago, 
Milwaukee & St. Paul, herein called the small users, all 
intervened, seeking relief from the terms of the operating 
agreement, while the Santa Fe, the Rock Island, the Chi¬ 
cago, Burlington & Quincy, the Missouri Pacific, and the 
Union Pacific intervened in opposition thereto and to the 
relief sought by the Missouri-Kansas-Texas. We therefore 
had squarely before us the question of whether we had the 
power to reform the contract in question. We carefully 
considered and discussed in our report every contention 
made by the small users, as will be seen by reference to 
pages 200-225 of our report, and said that we could not find, 
in sections 3(1), 3(3), 3(4), or 15a, authority for such juris¬ 
diction as interveners sought to invoke, and we entered an 
order dismissing the petitions of the small users. There¬ 
after we denied their petitions for rehearing. The Kansas 
City Southern and Chicago Great Western filed in 
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138 the Supreme Court of the District of Colombia a 
petition for writ of mandamus, which petition was 
dismissed without opinion. They appealed to the Court of 
Appeals of the District of Columbia, which in United States 
v. Interstate Commerce Commission, 71 Fed. (2a) j 336, af¬ 
firmed the judgment of the lower court. The judgment of 
the Court of Appeals was affirmed by the Supreihe Court 
of the United States in United States v. Interstate Com¬ 
merce Commission, 294 U. S. —. The following is from the 
decision of the Supreme Court: 

The Commission in a careful and painstaking review of 
the legislation defining its powers, professed itself unable 
to find a grant of authority to set aside commitments in the 
nature of capital charges for property owned and 'used by 
the carriers. It adverted to the fact that paragraph (1) of 
section 3 of the Act was directed to discriminations^ prefer¬ 
ence and prejudice in the performance of the duties of the 
carrier towards the public which dealt with them| as car¬ 
riers, and related particularly to rates, fares and bharges, 
and that paragraph (3) was adopted to prevent discrimina¬ 
tions and unfair practices as between carriers ijn inter¬ 
change of freight and traffic. The language now found in 
these paragraphs has remained without amendment since 
the adoption of the original Act in 1887. It concluded that 
petitioners could not invoke the new paragraph (4) added 
to section 3 by the Transportation Act, 1920, because it was 
intended to give a right of use to one then having! no such 
right in a terminal owned by another line, and was | inappli¬ 
cable to a case like the present, where the petitioners by 
their own voluntary agreement were entitled, and for many 
years had been entitled, to the use of a terminal of which 
they were in effect part owners. The Commission found 
itself unable to hold that the broad policy declared by sec¬ 
tion 15 (a) so altered the meaning of section 3 as tb change 
the nature of the discriminations and practices denounced 
by that section. Its decision was not unanimous, certain of 
the members being of the opinion that power to grant the 
relief demanded could be spelled out of the Act reading it 
as a whole and as amended by the Transportation ^ct, 1920.. 
This statement of the views of the Commission indicates 
that its conclusion was not so clearly erroneous a$ to call 
for the exercise of the extraordinary power involved in the 
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issuance of mandamus. Where the matter is not beyond 
peradventure clear we have invariably refused the writ, 
even though the question were one of law as to the extent 
of the statutory power of an administrative officer or body. 
We think this principle applicable in the present case, and 
that the courts below were right in refusing the writ. 

Defendants support their motions to dismiss and pleas to 
the jurisdiction and in bar under three general heads, viz: 

1. That there is no statutory power granted by Con¬ 
gress to grant the relief which the complainants seek. 

2. That an interpretation of the Interstate Commerce Act 
which would authorize the granting of the relief sought 
would render the act unconstitutional. 

3. That the issues raised by the complaint have already 
been adjudicated by us in Missouri-K.-T. R. Co. v. Kcmsas 
City Term. Ry. Co., supra, and are therefore res adjudicata. 
W T e find it necessary to discuss only the first of these con¬ 
tentions. 

139 ! Source of Power to Grant Relief Sought 

It seems appropriate to examine first the basis for com¬ 
plainants’ assertion that we have authority to grant the re¬ 
lief sought. Complainants contend that specific authority 
to remove undue prejudice to or burdens upon interstate 
commerce, such as that created by the disproportionate and 
discriminatory payments involved herein, is to be found in 
the various provisions of the act. We will, therefore, first 
examine the sections relied upon in the complaint. 

Section 1 (18-20) is relied upon, but those paragraphs re¬ 
late to extensions and abandonments, and as these com¬ 
plaints seek neither extensions nor abandonments of tracks 
or facilities, those paragraphs afford no authority for 
granting the relief sought in these complaints. Section 3 
(1) relied upon makes unlawful the giving of any undue or 
unreasonable preference or advantage to any particular 
person, company, firm, corporation, or locality, or any par¬ 
ticular description of traffic, or the subjecting of the same 
to any undue or unreasonable prejudice or disadvantage. 
But in Okla-Arh. Telepin. Co. v. Southwestern Bell Teleph. 
Co ., 183 I. C. C. 771, 774, we found that: 

The legislative history of this paragraph of section 3 ap¬ 
pears to support the view that discrimination between ship- 
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pers was the only thing aimed at. If this were ndt so, the 
provisions of section 3 (3), which specifically prohibit dis¬ 
crimination between carriers of passengers or property, 
would seem to be superfluous. We are constrained to hold, 
therefore, that a situation of prejudice or preference be¬ 
tween common carriers is not comprehended by the provi¬ 
sions of section 3 (1). 

Complainants strongly rely on section 3 (3) providing as 
follows: 

All carriers, engaged in the transportation of passengers 
or property, subject to the provisions of this Act, shall, ac¬ 
cording to their respective powers, afford all reasonable, 
proper, and equal facilities for the interchange of traffic be¬ 
tween their respective lines, and for the receiving, forward¬ 
ing, and delivering of passengers or property to and from 
their several lines and those connecting therewith, and shall 
not discriminate in their rates, fares, and charges! between 
such connecting lines, or unduly prejudice any such connect¬ 
ing line in the distribution of traffic that is not specifically 
routed by the shipper. 

There is here no complaint that equal facilities for the in¬ 
terchange of traffic are not accorded, as complainants have 
the right to use the terminal facilities to the full extent they 
may require. There is no complaint that reasonable, 
proper, and equal facilities for the receiving, forwarding, 
and delivering of passengers or property have been denied. 
Nor is there complaint of undue prejudice in the distribu¬ 
tion of traffic not specifically routed by the shippdr. Com¬ 
plainants must therefore rely on the clause that! carriers 
“shall not discriminate in their rates, fares, and 
140 charges between such connecting lines.” f*Rates” 
as used in the act has reference to charges for the 
carriage of freight, except in section 15a, where it is ex¬ 
pressly provided that the word shall be deemed the equiva¬ 
lent of the words “rates, fares, and charges, and 4 II classi¬ 
fications, regulations, and practices relating thereto;” and 
“fares” has reference to charges for the carriage of pas¬ 
sengers, while “charges” has reference either to rates or 
fares, or to incidental exactions directly related to transpor¬ 
tation, such as icing charges, demurrage charges, etc. The 
question is here presented whether “charges” can jiave ref¬ 
erence to payments for interest and taxes made byi the pro- 
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prietary companies by reason of their ownership of the ter¬ 
minal company. Where rights in, or the use of, physical 
facilities are involved, the act uses the words “terms” or 
“compensation”, as in section 1 (15) and 3 (4). 

Complainants contend that the reference to these interest 
and tax charges as “capital charges” in our report in Mis- 
souri-K.~T. R. Co. v. Kansas City Term. Ry. Co. } supra , at 
page 224, was erroneous, and that as under the Commis¬ 
sion’s accounting classification these payments are charge¬ 
able under the head “joint-facility rents”, they are in the 
nature of operating expenses in the sense that they are a 
necessary expense of operation in arriving at net railway 
operating income and are paid out of the revenue before 
any return can be realized on the value of the property em¬ 
ployed in the service. Taxes are not, and have never been, 
regarded as operating expenses. And interest payments 
do not arise from, nor are they dependent upon, the use or 
operation of railroad properties, but are payments arising 
out of money borrowed for capital investment. Complain¬ 
ants contend that if interstate commerce be burdened by 
expenditures which tend to cripple a carrier and disable it 
for the performance of its public duties, then it is of no con¬ 
sequence whether this injurious result comes about by the 
payment of capital charges or otherwise. But that conten¬ 
tion leads directly back to complainants’ reliance upon the 
asserted general policy of Congress which complainants 
derive from the act as a whole, whereas we are now examin¬ 
ing complainants’ contention that the act contains express 
authority for the granting of the relief sought. 

Under the principle of ejusdem generis we conclude that 
“charges” in this paragraph has reference to charges made 
by a carrier in its capacity as a common carrier, and does 
not refer to interest and taxes upon capital investments, 
which are payments made on account of vested proprietary 
rights, however burdensome such interest and tax charges 
may prove to be. The mere existence of a hardship does 
not confer on us jurisdiction to relieve from that hardship. 

Section 5 relates to pooling of traffic, consolidation of 
railroads, and the acquisition of control of one car- 
141 rier by another. Complainants admit on brief that 
in this section there is no express grant of authority 
to remove undue prejudice to or burdens upon interstate 
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Commerce, but contend that the Commission nevertheless 
has plenary authority to accomplish that end in jproceed- 
ings under this section. But the present proceeding does 
not arise under this section. By section 12 the Corhmission 
is authorized to inquire into the management of the busi¬ 
ness of carriers and keep itself informed as to the manner 
and method in which the same is conducted, and is given the 
right to obtain from the carriers full and complete informa¬ 
tion necessary to enable it to perform its duties ahd carry 
out the objects for which it was created. By section 13 the 
Commission may entertain a complaint filed by a! common 
carrier against another common carrier complaining of 
anything done or omitted to be done in contravention of the 
provisions of the act, or may institute an inquiry on its 
own motion as to any matter concerning which a complaint 
is authorized to be made. Section 15 (a), although relied 
upon in the complaint, was not relied upon on brief! or argu¬ 
ment as containing specific authority for the granting of the 
relief sought. By section 20 the Commission is authorized 
to require annual and other reports from carrier^, and to 
prescribe accounting regulations. Thus it will be £een that 
in none of the sections of the act relied upon is there an ex¬ 
press grant of authority for us to accord the relief sought. 

Complainants rely in fact more upon the alleged perva¬ 
sive spirit of the act than upon its specific provisions. They 
assert that it is the established policy of Congress, as em¬ 
bodied in the act, to preserve the earning capacity and to 
conserve the financial resources of individual carriers to 
the end that they may provide efficient and economical 
transportation service; and that in aid of this pplicy the 
Commission is vested with authority to prevent of remove 
unlawful prejudice to, undue burdens upon, or illegal ob¬ 
structions to their interstate commerce such as those al¬ 
leged in the complaints. 

The new railroad policy, they say, introduced by the 
Transportation Act, 1920, and by subsequent legislation, 
imperatively requires economy and efficiency in raijroad op¬ 
eration, and the prevention or removal by the Coipmission 
of undue prejudice to or undue burdens upon interstate 
transportation. The broad general policy of Congress, as 
distinguished from express grants of power, is gathered 
from such statements of the Supreme Court as the follow- 
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ing. The emphasis in the quotations is supplied by com¬ 
plainants. 

In Akron, C. Y. Ry. Co. v. United States, 261 U. S. 184, 
189, the court said: 

The new purpose was expressed in unequivocal language. 
And to attain it, new rights, new obligations, new 
142 machinery, were created. The new provisions took 
in a wide range. Prominent among them are those 
specially designed to secure a fair return on capital devoted 
to the transportation service . Upon the Commission new 
powers were conferred and new duties were imposed. 

The following is from Dayton-Goose Creek Ry. Co. v. 
United States, 263 U. S. 456, 478. 

The Transportation Act adds a new and important object 
to previous interstate commerce legislation, which was de¬ 
signed primarily to prevent unreasonable or discrimina¬ 
tory rates against persons and localities. The new act 
seeks affirmatively to build up a system of railways pre¬ 
pared to handle promptly all the interstate traffic of the 
country. It aims to give th.e owners of the railways an op¬ 
portunity to earn enough to maintain their properties and 
equipment in such a state of efficiency that they can carry 
well this burden. 

Referring to the railroad policy introduced by the Trans¬ 
portation Act, 1920, the court in Texas & P. Ry. Co. v. Gulf, 
C. & S. F. Ry. Co., 270 U. S. 266, 277, said: 

By that measure, Congress undertook to develop and 
maintain, for the people of the United States, an adequate 
railway system. It recognized that preservation of the 
earning capacity, and conservation of the financial re¬ 
sources, of individual carriers is a matter of national con¬ 
cern ; that the property employed must be permitted to earn 
a reasonable return; that the building of unnecessary lines 
involves a waste of resources and that the burden of this 
waste may fall upon the public; that competition between 
carriers may result in harm to the public as well as in bene¬ 
fit ; and that when a railroad inflicts injury upon its rival, 
it may be the public which ultimately bears the loss. . . . 
The act sought, among other things, to avert such losses. 

The court further said in State of Texas v. United States, 
292 U. S. 522, 530: 
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! 

It is a primary aim of that policy to secure avoqdmce of 
waste. That avoidance as well as the maintenance of serv¬ 
ice is viewed as a direct concern of the public. The author¬ 
ity given to the Commission to authorize consolidations, 
purchases, leases, operating contracts, and acquisitions of 
control was given in aid of that policy. 

With reference to the expression “public interest” oc¬ 
curring in section 5 (2) of the act, in New York Central Se¬ 
curities Corp. v. United States, 287 U. S. 12, 25, the court 
said that it— 

is not a concept without ascertainable criteria, bu^ has di¬ 
rect relation to adequacy of transportation service, to its 
essential conditions of economy and efficiency, and io appro¬ 
priate provision and best use of transportation facilities, 
questions to which the Interstate Commerce Commission 
has constantly addressed itself in the exercise of the author¬ 
ity conferred. \ 

Speaking of the rule of rate-making embodied in Emer¬ 
gency Railroad Transportation Act, 1933, the court said in 
State of Florida v. United States, 292 U. S. 1, 7: 

The substituted rule of rate making by its express terms 
emphasizes the carriers’ need of adequate Revenues. 
143 And in Panama Refining Co. v. Ryan, 293 U. S. 388, 
426, 427, the court said: 

Moreover, the Congress may not only give such authori¬ 
zations to determine specific facts but may establish pri¬ 
mary standards, devolving upon others the duty to carry 
out the declared legislative policy, that is, as Chief Justice 
Marshall expressed it, “to fill up the details” under the gen¬ 
eral provisions made by the legislature. . . . C|pon this 
principle rests the authority of the Interstate Cbmmerce 
Commission, in the execution of the declared policy of the 
Congress in enforcing reasonable rates, in preventing undue 
preferences and unjust discriminations, in requiring suit¬ 
able facilities for transportation in interstate commerce, 
and in exercising other powers held to have been validly 
conferred. 

Reference is also made to Emergency Railroad Transpor¬ 
tation Act, 1933, creating the office of Federal Coordinator 
of Transportation— 

in order to foster and protect interstate commerce in rela¬ 
tion to railroad transportation by preventing and relieving 
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obstuctions and burdens thereon resulting from the present 
acute economic emergency, and in order to safeguard and 
maintain an adequate national system of transportation; 
* * * to avoid other waste and preventable expense. 

By section 201, operating contracts are specifically placed 
under the jurisdiction of the Commission in connection with 
consolidations, mergers, purchases, or leases. They may 
not be entered into unless the Commission finds they will 
promote the public interest. The new section 15a of the act 
is also referred to, which requires the Commission as a rule 
of rate making to give— 

consideration, among other factors, to the effect of rates on 
the movement of traffic; to the need, in the public interest, 
of adequate and efficient railway transportation service at 
the lowest cost consistent with the furnishing of such serv¬ 
ice ; and to the need of revenues sufficient to enable the car¬ 
riers, under honest, economical and efficient management, 
to provide such service. 

Respecting the foregoing provisions complainants say 
that it:may be that they have a prospective operation, and 
may not require operating contracts in effect in 1933 to be 
submitted to the Commission; but that it is certain that the 
legislation evidences the policy of Congress that operating 
contracts shall be free from undue burdens upon or unrea¬ 
sonable prejudice to interstate commerce. They contend 
that even prior contracts may not offend against this policy 
to the detriment of such commerce, and if they do, it is the 
plain duty of the Commission to remove any burden upon 
or obstruction to economical and efficient transportation 
which may be created by the terms of such existing con¬ 
tracts. 

Complainants next reason that this policy of Congress in¬ 
heres in every delegation of duty and power to the Commis¬ 
sion, and guides and directs the Commission’s action 
144 in the performance of its duties. Whenever the Com¬ 
mission acts in response to some duty imposed or 
authority created by the act, it is required to act in such 
manner as to give effect to the legislative purpose. The fol¬ 
lowing are illustrative of the statements of the court upon 
which complainants rely in this connection. The emphasis 
is supplied by complainants. In Texas & P . Ry. Co. v. Gulf, 
C. A 8. F. Ry. Co., 270 U. S. 266, 277: 
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• I 

A truer guide to the meaning of the terms extension and 
industrial track, as used in paragraphs 18 to 22, is fur¬ 
nished by the context and by the relation of the specific pro¬ 
visions here in question to the railroad policy introduced by 
Transportation Act, 1920. * * * 

When the clauses in paragraphs 18 to 22 are read in the 
light of this congressional policy, the meaning and sbope of 
the terms “extension” and “industrial track” become 

clear. * * * j 

For invasion through new construction of territory ade¬ 
quately served by another carrier, like the establishment of 
excessively low rates in order to secure traffic enjoyed by 
another, may be inimical to the national interest. 

In Piedmont & N. By. Co. v. Interstate Commerce Com¬ 
mission, 286 U. S. 299, 311: I 

In Texas & P. R. Co. v. Gulf, C. & S. F. R. Co., 270 TJ. S. 
266, 277, 278, the court announced the guiding principles to 
be followed in construing the very paragraph involved in 
the case at bar. As there indicated, the purpose of the stat¬ 
ute to develop and maintain an adequate railway system 
for the people of the United States requires a broader and 
more liberal interpretation than that to be drawn froin mere 
dictionary definitions of the words employed by Congress. 

The petitioner’s railway is of such importance in inter¬ 
state commerce and renders a service so predominantly de¬ 
voted to the handling of interstate freight in connection 
with steam railroads, is in such relation to connecting steam 
carriers, and competes with steam trunk lines in such man¬ 
ner, that in view of the declared policy of the act we cannot 
hold it an “interurban” railway within the exemption of 
the same paragraph. The Transportation Act was reme¬ 
dial legislation and should therefore be given a liberal in¬ 
terpretation. 

In Helvering v. New York Trust Co., 292 U. S. 455, 464: 
Speaking through Chief Justice Taney in Brown v. Du¬ 
chesne, 19 How. 183,15 L. ed. 595, this court said (p. 194): 
“It is well settled that, in interpreting a statute, the court 
will not look merely to a particular clause in which general 
words may be used, but will take in connection with it the 
whole statute (or statutes on the same subject) and the ob¬ 
jects and policy of the law, as indicated by its variqus pro¬ 
visions, and give to it such a construction as will caifry into 
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execution the will of the Legislature, as thus ascertained, 
according to its true intent and meaning.” Quite recently 
in Ozawa v. United States, 260 U. S. 178, we said (p. 194): 

“It is the duty of this court to give effect to the intent of 
Congress . Primarily this intent is ascertained by giving 
the words their natural significance, but if this leads to an 
unreasonable result, plainly at variance with the policy of 
the legislation as a whole, we must examine the matter fur¬ 
ther. We may then look to the reason of the enactment, 
and inquire into its antecedent history, and give it effect in 
accordance with its design and purpose, sacrificing, if nec¬ 
essary, the literal meaning in order that the purpose may 
not fail.” And in Barrett v. Van Pelt, 268 U. S. 85, 

145 90, we applied the rule laid down in People ex rel. 

i Atty. Gen . v. Utica Ins. Co., 15 Johns, 358, 381, that 
“a thing which is within the intention of the makers of a 
statute is as much within the statute as if it were within the 
letter, and a thing which is within the letter of the statute, 
is not within the statute, unless it is within the intention of 
the makers.” J 

In Transit Comm. v. United States, 289 U. S. 121, 125: I 

It (the Commission) declared that the reasonableness of 
a joint facility rental is a matter of public interest, as well 
as onfe affecting the operations of the carriers, and should 
be considered in deciding upon public convenience and nec¬ 
essity; that the financial as well as the transportation fea¬ 
tures of the carriers’ application, might be dealt with under 
the authority conferred by section 1 (18); and that in cases 
of extensions of operations under trackage rights, the cost 
is not less important than in cases of extension by construc¬ 
tion, acquisition, or lease. * * * 

These provisions do not specifically mention trackage 
agreements providing for joint use of railroad lines, tracks 
or other facilities by two or more carriers. The question is 
whether the general language of paragraph (18) includes 
the arrangement under consideration. * * * 

So far as concerns the purpose to be attained by this 
legislation, there is no room for a distinction between un¬ 
justifiable expenditures for the construction or operation of 
new mileage on the one hand and inadequate rentals or ex - 
tortiqnate exactions under trackage agreements on the 
other. The reasons for the exertion of federal authority, 
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to the exclusion of state regulation, apply with like force to 
both. The Act, including paragraph (18) and related pro¬ 
visions, is construed to make federal authority effective to 
the full extent that it has been exerted and with a view of 
eliminating the evils that Congress intended to abated Rail¬ 
road Commission v. Chicago, B d Q. R. Co., 257 TJ. S. 563, 
585, 589, 590; New England Divisions Case {Akron, C. d Y. 

R. Co. v. United States), 261 U. S. 184, 189; Railroad* Com¬ 
mission v. Southern P. Co., 264 U. S. 331, 343; Texas <% P. R. 
Co. v. Gulf, C. d S. F. R. Co., 270 U. S. 266, 277; Colorado 
v. United States, 271 U. S’. 153, 163; Alabama d V. R. Co. 
v. Jackson d E. R. Co., 271 U. S. 244, 249. 

The words employed are broad enough to include the 
Long Island operations under the trackage agreement. 

In Alabama d V. Ry. Co. v. Jackson d E. Ry. Co., £71 TJ. 

S. 244, 250: j 

The establishment of the junction at that point would, if 
the objection is well founded, obviously imperil interstate 
commerce. The fact that it may do so, shows that the jur¬ 
isdiction of the Commission over such connections must be 
exclusive, if the duty imposed upon it to develop and control 
an adequate system of interstate rail transportation is to be 
effectively performed. Moreover, the establishment of 
junctions between the main lines of independent carriers is 
commonly connected with the establishment of through 
routes and the interchange of car services, and is often but 
a step toward the joint use of tracks. Over all of these 
matters the Commission has exclusive jurisdiction. 

It is true that in this case the state court found that the 


place selected for the junction was a proper one. But the 
power to make the determination whether state actidn will 
obstruct interstate commerce inheres in the United Stales 


as an incident of its power to regulate such commerce. Com¬ 
pare Colorado v. United States, 271 U. S. 193. In 
146 matters relating to the construction, equipment, 
adaptation and use of interstate railroad lines, with 
the exceptions specifically set forth in paragraph 22j, Con¬ 
gress has vested in the Commission the authority to find the 
facts and thereon to exercise the necessary judgments 
In State of Florida v. United States, 292 TJ. S. 1, l£: 

The authority conferred upon the Commission by section 
13 (4) of the Interstate Commerce Act, with respect! to in- 
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trastate rates, is not different in its quality or effect from 
that given to the Commission to prevent other sorts of un¬ 
just discrimination against interstate commerce. That au¬ 
thority rests upon the constitutional power of the Congress, 
extending to interstate carriers as instruments of interstate 
commerce, to require that these agencies shall not be used 
in such manner as to cripple, retard, or destroy that com¬ 
merce, and to provide for the execution of that power 
through a subordinate body. 

In State of Texas v. United States, 292 U. S. 522, 530: 

These broadening provisions of the Emergency Railroad 
Transportation Act, 1933, confirm and carry forward the 
purpose which led to the enactment of Transportation Act, 
1920. We found that Transportation Act, 1920, introduced 
into the federal legislation a new railroad policy, seeking 
to insure an adequate transportation service. To attain 
that end, new rights, new obligations, new machinery, were 
created. Railroad Commission v. Chicago, B. & Q. R. Co., 
257 U. S. 563, 585; New England Divisions Case (Akron, C. 
& Y. R. Co. v. United States), 261 U. S. 184, 189, 190; Day- 
ton^Goose Creek R. Co. v. United States, 263 U. S. 456, 478. 
It is a primary aim of that policy to secure the avoidance of 
waste. That avoidance, as well as the maintenance of serv¬ 
ice, is viewed as a direct concern of the public. Davis v. 
Farmers Co-op. Equity Co., 262 U. S. 312, 317; Texas & P. 
R. Co. v. Gulf, C. & S. F. R. Co., 270 U. S. 266, 277. The 
authority given to the Commission to authorize consolida¬ 
tions, purchases, leases, operating contracts, and acquisi¬ 
tion of control, was given in aid of that policy. New York 
Cent. Securities Corp. v. United States, 287 U. S. 12, 24, 25. 
The criterion to be applied by the Commission in the exer¬ 
cise of its authority to approve such transactions—a cri¬ 
terion reaffirmed by the amendments of Emergency Rail¬ 
road Transportation Act, 1933—is that of the controlling 
public interest. And that term as used in the statute is not 
a mere general reference to public welfare, but, as shown 
by the context and purpose of the Act, “has direct relation 
to adequacy of transportation service, to its essential con¬ 
ditions of economy and efficiency, and to appropriate provi¬ 
sion and best use of transportation facilities.’’ New York 
Cent. Securities Corp. v. United States, supra. 
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It is in the light of this criterion that we must Consider 
the scope of the Commission’s authority in relation^ to pro¬ 
visions which are intended to relieve interstate carriers 
from burdensome outlays. The fact that burdensome ex¬ 
penditures may be required by state regulations is not a 
barrier to their removal by dominant federal authority in 
the protection of interstate commerce. As we said in Colo¬ 
rado v. United States, 271 U. S. 153, 163: “Prejudice to 
interstate commerce may be effected in many ways. One 
way is by excessive expenditures from the common fund in 
the local interest, thereby lessening the ability of the car¬ 
rier properly to serve interstate commerce.” Even explicit 
charter provisions must yield to the paramount regulatory 
power of the Congress. New York v. United States, 257 U. 
S. 591, 601. Obligations assumed by the corporation under 
its charter of providing intrastate service arfe subor- 
147 dinate to the performance by it of its fedeijal duty, 
also assumed, “efficiently to render transportation 
services in interstate commerce.” Colorado v. United 
States, supra, (271 U. S. 153). See Transit Commission v. 
United States, 284 U. S. 360, 367; Transit Commission v. 
United States, 289 TJ. S. 121, 127; Florida v. United States, 
292 U. S. 1. In the present case, the findings of the Com¬ 
mission, setting forth undisputed facts, leave no dqubt that 
the provision of the lease permitting the abandonment, or 
removal from the State, of general offices and shops of the 
lessor, has direct relation to economy and efficiency in inter¬ 
state operations and to the achievement of the purpose 
which the Congress had in view in its grant of authority. 

While the act does disclose a policy of Congress of the 
nature alleged by complainants, and when this Commission 
acts in response to some duty imposed or authority created 
by the act it must act in such manner as to give effect to the 
legislative purpose, we must reject complainants * conten¬ 
tion that we can assume jurisdiction and act to c^irry out 
that policy independently of some duty imposed of author¬ 
ity created by the act. We are invested with no roving com¬ 
mission to carry out the policy of Congress; our powers are 
those delegated to us by the various sections of the Inter¬ 
state Commerce Act and other acts which define the stand¬ 
ards of right and obligation and delegate to us the function 
of finding the facts, determining the issues, and making the 
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regulations necessary to give effect to those standards. We 
have hereinabove examined the sections of the act relied 
upon and found therein no delegation of authority to act 
upon the state of facts herein presented. Statements of the 
courts above quoted as to our extensive powers to carry out 
the legislative intent were made in connection with our ex¬ 
ercise of powers under specific provisions of the act. We 
cannot, in order to carry out what we conceive to be the leg¬ 
islative intent, exercise powers which are neither expressly 
delegated, nor reasonably necessary in order to effectuate 
powers which are expressly delegated. See Interstate 
Commerce Commission v. Los Angeles, 280 TJ. S. 52, Inter¬ 
state Commerce Commission v. Oregon-W . R. & Nav. Co., 
288 U. S. 14. The powers here sought to be invoked are not 
reasonably necessary in order to effectuate any expressly 
delegated power. 

Complainants further say that there are four indirect 
proceedings over which the Commission has undoubted jur¬ 
isdiction by which it would have power and authority to re¬ 
lieve complainants from their burdensome and prejudicial 
contributions to interest and taxes of the terminal com¬ 
pany; and that it is scarcely conceivable that Congress in¬ 
tended that relief could be had only through these round¬ 
about and cumbersome methods, to the exclusion of the 
simple direct proceeding authorized in sections 13 and 14 
of the act. These four proceedings are: 

148 1. Application to the Commission under section 1 

(18) for a certificate of public convenience and nec¬ 
essity to abandon operations over the tracks of the terminal 
company. Whether or not complainants would be per¬ 
mitted to abandon operations over the terminal tracks 
would depend upon whether they were able to show that the 
present and future public convenience and necessity per¬ 
mitted the abandonment. We cannot attempt to construe 
the operating agreement and say whether or not such 
abandonment would relieve complainants of their obliga¬ 
tion under that agreement to make the payments in ques¬ 
tion. But in this connection see New York Central R. Co. 
v. Central N. E . Ry. Co., 162 N. E. 324, and Central N. E. 
Ry. Co. v. Boston <fb A. R. Co., 279 U. S. 415. 

2. Announcement of their purpose to discontinue opera¬ 
tions over the tracks of the terminal company without a cer- 
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tificate from the Commission, thus compelling the Commis¬ 
sion to take steps to compel continuance of operation. In 
this connection they refer to Transit Comm, vl United 
States, 1 Fed. Supp. 595, 599, affirmed 289 U. S. 121, where 
the court said: “If the Commission has jurisdiction to pre¬ 
vent abandonment in such a case as this, it has the inevit¬ 
able power to compel continuance and, as incidental to that 
power, to determine what sort of an agreement is com¬ 
patible with the interests of interstate commerce. 7 7 That 
case by no fair interpretation holds that we have the powers 
complainants here assert we have, to substitute pur judg¬ 
ment for contracts validly entered into. Complainants ig¬ 
nore the words, ‘ ‘ in such a case as this 7 7 , and that the court 
had just recited the fact that “the trackage agreement ex¬ 
pired several years ago and the service so far as thb parties 
are concerned may at any time be abandoned. 77 T}he court 
added: “The contention of the Transit Commission that 
the order of the Interstate Commerce Commission is invalid 
because it affects an existing relation between the railroads 
is without substance. The Long Island is a mere tenant at 
will, whose right to use the Pennsylvania terminal facilities 
has expired. 7 7 Abandonment without a certificate from this 
Commission would subject complainants to prosecution for 
a crime. 

3. Application under section 5 (4) of the act to acquire 
by lease the property of some one of the other small users, 
party to the operating agreement, in which case fhe Com¬ 
mission could control the terms of the lease. The j right of 
the users of the terminal property to lease to others the 
property to which they hold no legal title and so biring into 
the terminals other carriers which are not parties t() the op¬ 
erating agreement is doubtful and has not been established 
on this record. 

4. Application under section 5 (4) by some other Sparty to 

the operating agreement to acquire control |by lease 
149 of the property of complainants. What was! said re¬ 
specting the third asserted right has equal applica¬ 
tion here. 

It follows that complainants have not established that 
any of the four suggested proceedings would insiire them 
relief from the payments which are the subject bf these 
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complaints, and thus the argument built upon their as¬ 
sumption falls to the ground. 

Findings 

We find that the evidentiary facts pleaded and of record 
do not, as alleged, disclose a cause of action which we have 
jurisdiction to entertain. The motions of defendants are 
granted, and an order dismissing the complaints will be en¬ 
tered. 

150 Petition of Kansas City Terminal Railway Company 

for Leave to Intervene as Respondent 

Fuled June 30 1936 

• ***##* 

Comes now Kansas City Terminal Railway Company, a 
corporation organized under the laws of the State of Mis¬ 
souri, and petitions the Court for leave to intervene in the 
above entitled cause as a party respondent, with leave to 
plead in said cause and participate therein to the same ex¬ 
tent as though it had been made a party respondent herein 
in the first instance. 

As grounds for this petition, petitioner shows: 

(1) That the petition of the relator in this cause shows 
on its face that the rights of your petitioner will be vitally 
affected by any order or orders which may be entered by 
this Court herein. 

(2) That the facts, in so far as they are relevant, upon 
which the relator relies, as alleged in its petition for man¬ 
damus, except conclusions pleaded by relator, are in the 
main not in dispute. 

(3) That, if petitioner is permitted to intervene herein 
as party respondent, certain legal questions involved can be 
determined in this cause as between relator and this peti¬ 
tioner. 

(4) Upon information and belief, that neither the re¬ 
lator, The Kansas City Southern Railway Company, nor 
the respondent, Interstate Commerce Commission, will op¬ 
pose this petitioner becoming a party to this action as 
herein prayed. 

Wherefore, the premises considered, petitioner, 

151 Kansas City Terminal Railway Company, prays an 




I 
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order of this Court permitting it to intervene in this cause 
as a party respondent. 

Respectfully submitted, 

KANSAS CITY TERMINAL 
RAILWAY COMPANY 

By F. W. CLEMENTS 
SAMUEL W. SAWYER 
JOHN H. LATHRdP 
Its Attorneys 

152 Order Granting Petition of Kansas City \Terminal 

Railway Company for Leave to Intervene 

\ 

Filed June 30 1936 

*###*# #j 

Upon consideration of the petition filed hereijn by the 
Kansas City Terminal Railway Company for leave to in¬ 
tervene as respondent: 

It is ordered, that said motion be and the same is hereby 
granted. 

JESSE C ADKINS 

Justice. 


153 Answer of Intervener, Kansas City Terminal Railway 

Company, to Amended Petition 

i 

Filed October 26 1936 

#«***#* 

Comes now Kansas City Terminal Railway Company as 
interventer, by leave of Court, and for its answfer to the 
amended petition filed herein, and in response to the rule 
to show cause entered herein on June 8,1936, states: 

(1) Intervener admits the allegations of paragraph I 
of said amended petition. 

(2) Intervener admits the allegations of paragraph II 
of said amended petition. 

(3) Intervener admits the allegations of paragraph III 
of said amended petition. 

(4) Intervener admits the allegations of paragraph IV 
of said amended petition. 


I 

i 

i 
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(5) Intervener admits the allegations of paragraph V 
of said amended petition, but alleges that the railway com¬ 
panies referred to therein should be properly referred to, 
not as tenant lines, but as railway companies or proprietary 
companies. 

(6) Intervener avers that the allegations of paragraph 
VI of said amended petition, with reference to the purpose 
of relator’s complaint filed before the Interstate Commerce 
Commission, are statements of mere conclusions, and inter¬ 
vener, therefore, does not admit the same but refers to the 
said complaint, a copy of which is attached to said amended 
petition, for the contents of said complaint. 

(7) Intervener admits that certain of the other com¬ 
panies, the Alton, the Great Western and the Wabash, filed 
with the Interstate Commerce Commission answers and 
cross-bills asking for the same relief demanded by the re¬ 
lator, and that this intervener, with other companies, filed 
answers and motions to dismiss the complaint. Intervener 
admits that the Interstate Commerce Commission as of 
November 11,1935 filed its report and entered an order dis¬ 
missing the complaint and also the said cross-bills, 

154 and intervener prays to refer to the said report and 
order of the Interstate Commerce Commission with 
like effect as if the same were set forth herein in full. In¬ 
tervener denies that the Commission possessed jurisdic¬ 
tion to entertain the complaint and pass on it; denies that 
it erroneously misconceived the law in sustaining the said 
motions to dismiss and dismissing the complaint and cross¬ 
complaints. Intervener states that the allegation as to the 
purpose of the amended petition is a mere conclusion, and 
intervener neither admits nor denies the same. 

(8) Intervener neither admits nor denies the summary 
of the said complaint filed by the relator before* the Inter¬ 
state Commerce Commission, set forth in paragraphs VII 
to XIX, inclusive, of said amended petition, but refers to 
the said complaint, a copy of which is attached to the said 
amended petition, for the contents of said complaint. 

(9) Intervener denies that the action of the Commission 
in denying jurisdiction and dismissing the complaint was 
erroneous in law or constituted a denial by the Commission 
of a plain jurisdiction conferred upon it by the Act to 
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Regulate Commerce and Acts amendatory thereof and sup¬ 
plemental thereto. 

Intervener denies that, under the law, the Commission 
had jurisdiction, plainly and palpably and beyond perad- 
venture, or otherwise, to consider, pass upon and decide 
the merits and issues presented to it in said complaint, and 
denies that, by failing and refusing to exercise jurisdiction, 
the Commission acted in an arbitrary manner or contrary 
to law, or deprived the relator of rights to whic^i it was or 
is entitled under the law. 

Intervener denies that the Commission did not give any 
consideration to the merits and issues presented to it for 
determination in said complaint, or reached a conclusion 
plainly and clearly erroneous, or in any way erroneous, in 
denying its jurisdiction to consider and decide such issues 
on the merits. Intervener denies that the Commission’s 
denial of jurisdiction was contrary to law or constituted a 
denial of the lawful rights of the relator; denies that, ex¬ 
cept for such relief as should be granted by the Commission, 
but which the Commission refuses to grant, relator has no 
adequate judicial remedy other than by petition to this 
Court for a writ of mandamus; denies that this is the first 
application for a writ of mandamus against thje Commis¬ 
sion, but alleges that, while this is the first application for 
a writ of mandamus to require the Commission tjo hear and 
pass upon the precise complaint, of which * 4 Exhibit 
155 1” attached to said amended petition is a copy, the 

relator has heretofore, as will be hereinafter more 
fully set forth, applied for a writ of mandamus to require 
the Commission to pass upon a substantially similar com¬ 
plaint involving substantially similar issues. 

(10) None of the admissions made by intervener herein 
as to the truth of facts alleged in the relator’s amended 
petition are to be taken and considered as an j admission 
that such facts are pertinent and relevant to j the relief 
sought by relator in this case. On the contrary, intervener 
alleges that said facts, even if true, are not relevant and 
do not constitute a basis upon which the Court cpuld found 
a writ of mandamus. 

(11) The order of the Interstate Commerce Commission 
dismissing the complaint of the relator was a negative or- 
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der and is not subject to review by the courts in a proceed¬ 
ing of mandamus or otherwise. 

(12) Intervener alleges that, heretofore, on or about the 
day of May, 1924, in a certain proceeding before the 
Interstate Commerce Commission, entitled “Missouri-Kan- 
sas-Texas Railroad Company v. Kansas City Terminal 
Railway Company, No. 15682”, the relator filed an inter¬ 
vening petition setting up substantially the same issues and 
praying substantially the same action from the Interstate 
Commerce Commission prayed in the complaint of the 
relator before the Interstate Commerce Commission in 
case No. 26876, referred to in the amended petition herein. 
A copy of said intervening petition, marked “Exhibit A”, 
is attached hereto, and intervener prays that it may be 
referred to with like effect as if quoted herein. Motions 
to dismiss said intervening petition were filed by the defen¬ 
dant and certain interveners in said case, and, afterwards, 
on the 10th day of November, 1925, the Interstate Com¬ 
merce Commission entered an order dismissing said inter¬ 
vening petition. Said case is reported in 104 I. C. C. at 
page 203, and intervener prays that the report and order 
of the Interstate Commerce Commission may be referred 
to with like effect as if set forth in full herein. Thereafter, 
on May 31,1933, the relator and another filed in this Court 
a petition in and by which the relator prayed that a writ 
of mandamus be issued against the Interstate Commerce 
Commission to require the Interstate Commerce Commis¬ 
sion to take jurisdiction of and pass upon the issues raised 
by said complaint in said case No. 15682; said cause in 
this Court being entitled “The United States of America, 
ex rel Chicago Great Western Railroad Company and The 
Kansas City Southern Railway Company, Relators, v. In¬ 
terstate Commerce Commission, No. 82771”. A copy of 
said petition in said cause No. 82771, marked “Exhibit B”, 
is attached hereto, and intervener prays that it may 
156 be referred to with like effect as if quoted herein 
(“Exhibit 4”, referred to in said petition, being 
omitted to avoid duplication, as it is the same as “Exhibit 
A” attached hereto, and the other exhibits being omitted 
because one is a part of the record in said case No. 26876 
before the Interstate Commerce Commission, and the others 
are not necessary for an understanding of said petition). 
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Your intervener in this cause was permitted by this Court 
to intervene in said cause No. 82771, and did intervene in 
said cause No. 82771. The Interstate Commerce Commis¬ 
sion, as respondent, filed its return and answer to the peti¬ 
tion for mandamus in said cause No. 82771, and Your inter- 
vener and other interveners likewise filed answers to said 
petition. Thereafter, a full hearing was held in this Court, 
and this Court did, on the 23rd day of June, 1933, dismiss 
on the merits the petition for mandamus filed by the relator, 
and entered judgment for the respondent. Thereafter, the 
relator took an appeal to the Circuit Court of Appeals of 
the District of Columbia, and the judgment of f^his Court 
was affirmed by said Court of Appeals. The opiniion of said 
Court of Appeals is reported in 63 App. D. C. 215, 71 F. 
(2d) 336. Thereafter, the Supreme Court of the United 
States granted a writ of certiorari issued to said Court of 
Appeals (293 U. S. 545), and, thereafter, said cause was 
fully presented to the Supreme Court of the United States 
on brief and argument (the Summary of Argument con¬ 
tained in relator’s brief in the Supreme Court being at¬ 
tached hereto, marked ‘ 4 Exhibit C”, and intervener prays 
that it may be referred to with like effect as if quoted 
herein), and the Supreme Court of the United $tates on 
January 7, 1935 affirmed the judgment of said j Court of 
Appeals and the judgment of this Court; the opinion of 
said Court being reported in 294 U. S. 50. The intervener 
refers to and incorporates herein, with like effect} as if set 
forth in full herein, the opinion and order of affirmance of 
said Court of Appeals and the opinion and order jof affirm¬ 
ance of the Supreme Court, above referred to, ^nd prays 
that the same may be considered as a part of thijs answer. 

Intervener avers that the issues and questions of law 
relating to the jurisdiction and statutory power 6f the In¬ 
terstate Commerce Commission, attempted to be raised by 
the relator in its intervening petition filed before the Inter¬ 
state Commerce Commission in case No. 15682, were sub¬ 
stantially the same as the issues and questions o^ law re¬ 
lating to the jurisdiction and statutory power of tjhe Inter¬ 
state Commerce Commission raised by the relator in its 
Complaint filed before the Interstate Commerce jCommis- 
sion in said case No. 26876, that, if there were ahy issues 
or questions of law raised in the latter case not raised 
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157 in the former, such were available to the relator and 
might have been raised in the former proceeding. 

Intervener also avers that the issues and questions of 
law, attempted to be raised by the relator in its amended 
petition herein, were raised and submitted to this Court 
and the Court of Appeals, and to the Supreme Court in said 
former mandamus suit No. 82771, and were fully briefed 
and argued, and were decided adversely to the relator by 
this Court, by said Court of Appeals and by the Supreme 
Court; that, if there are any issues or questions of law now 
sought to be raised, which were not raised in the former 
case, said issues and questions of law were within the scope 
of said former case and could and might have been raised 
in said former case. In consequence, the issues involved 
herein have heretofore been fully adjudicated and decided 
and are res adjudicata as between the parties and cannot 
now be re-litigated in this suit. 

(13) Intervener alleges that by its amended petition rela¬ 
tor seeks to have this Court authorize and direct the Inter¬ 
state Commerce Commission to take jurisdiction to deter¬ 
mine as to whether or not relator may remain proprietor of 
the Terminal Company, through stock ownership and the 
Operating Agreement, with all of the rights and privileges 
growing out of that proprietorship, and at the same time 
permit it to avoid the terms of the contract under which 
it became a proprietor; that relator’s amended petition 
amounts to a plea for reformation of the Operating Agree¬ 
ment, or a nullification or modification of the Operating 
Agreement, and the Interstate Commerce Commission has 
no power or jurisdiction to reform, nullify or modify the 
Operating Agreement. Intervener further alleges that 
neither any paragraph of Section 3 of the Interstate Com¬ 
merce Act, as amended by the Transportation Act of 1920, 
nor any of the provisions of Sections 1, 3, 5, 12, 13, 15(a) 
or 20 of the Interstate Commerce Act, or any of them, nor 
any other provision of the Interstate Commerce Act, nor 
any other Act of Congress whatsoever gives the Interstate 
Commerce Commission any power to modify, supersede, 
nullify or ignore existing contracts between carriers in 
regard to the use of terminal facilities or any other con¬ 
tracts executed by carriers in their proprietary capacities. 

(14) Intervener alleges that if any paragraph of Section 
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3 of the Interstate Commerce Act, as amended by thb Trans¬ 
portation Act of 1920, or any of the provisions of Sections 
1, 3, 5, 12, 13, 15a and 20 of the Interstate Commerce Act, 
or any of them, or any other provision of the Interstate 
Commerce Act or of any other Act of Congress, purported 
to give the Interstate Commerce Commission any 
158 such power, then such Act of Congress or provision 
thereof is unconstitutional and void and in violation 
of Sections 1 and 2 of Article III of the Constitution of the 
United States and of the Fifth Amendment to the Consti¬ 
tution of the United States. Intervener further alleges that 
any order made by the Interstate Commerce Commission 
granting the relief prayed in the complaint filed by relator 
with the Interstate Commerce Commission in said Case No. 
26876 (“ Exhibit 1” to the amended petition herein) would 
operate to deprive intervener of its property without due 
process of law, in violation of the Fifth Amendment to the 
Constitution of the United States, and is beyond the power 
and jurisdiction of the Interstate Commerce Compaission. 

(15) Any attempt by the Interstate Commerce Commis¬ 
sion to grant the relator the relief prayed in the cqmplaint 
filed before the Interstate Commerce Commission in said 
case No. 26876 (“ Exhibit V* to the amended petition here¬ 
in) would be invalid and in violation of Section 1 of Article 
I of the Constitution of the United States vesting all legis¬ 
lative powers in the Congress of the United Stated and in 
violation of Sections 1 and 2 of Article III of the Constitu¬ 
tion of the United States vesting all judicial powers in the 
Supreme Court and in such inferior courts as Congress 
may from time to time ordain and establish, and if the Inter¬ 
state Commerce Act or any Act of Congress should be in¬ 
terpreted so as to grant such a power or right to the Com¬ 
mission, it is invalid and in violation of said provisions 
of the Constitution of the United States in that if would 
amount to an unlawful delegation of legislative pbwer or 
an unlawful invasion of the judicial power or both, in viola¬ 
tion of said provisions of the Constitution of the United 
States. 

(16) Intervener avers that the Interstate Commerce Com¬ 
mission did not have and does not now have any jurisdic¬ 
tion or power under any Act of Congress, or otherwise, 
to pass upon and determine the issues raised by the rela- 
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tor’s complaint in said case No. 26876 (“Exhibit 1” to the 
amended petition herein). Intervener also avers that,, if 
, there were any doubt as to the lack of jurisdiction in the 
! Commission (which this intervener denies), the Commis- 
; sion itself decided that it did not have jurisdiction and the 
\ Interstate Commerce Commission was clearly not plainly 
or palpably wrong in refusing to take jurisdiction, and its 
order dismissing the complaint of the relator is not subject 
to review by a writ of mandamus. 

WHEREFORE, intervener prays that this Court 

159 enter judgment denying the writ of mandamus and 
dismissing the relator’s amended petition. 

Respectfully submitted, 

KANSAS CITY TERMINAL RAIL- 
1 WAY COMPANY 

By F. W. CLEMENTS, 

SAMUEL W. SAWYER, 

JOHN H. LATHROP. 

Its Attorneys . 

160 State of Missouri, 

County of Jackson, ss . 

P. J. Watson, Jr., being first duly sworn, deposes and 
says that he is President of Kansas City Terminal Railway 
Company, intervener herein; that he is authorized to make 
this affidavit for and in its behalf; that he has read the 
within and foregoing answer to the amended petition of re¬ 
lator, and knows the contents thereof and the facts therein 
stated, and that the same are true as he verily believes. 

P. J. WATSON, JR. 

Subscribed and sworn to before me this 24th day of Oc¬ 
tober, 1936. 

1 GRACE M. MORAN 

(Seal) Notary Public within and 

for said County and State 

My commission expires January 16, 1938. 
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161 “Exhibit A” j 

Before the Interstate Commerce Commissioij 

Docket No. 15682 

i 

Missouri-Kansas-Texas Railroad Company 

vs. 

Kansas City Terminal Railway Company 

Petition for Leave to Intervene of The Kansas City 
Southern Railway Company. 

i 

Comes now The Kansas City Southern Railway Com¬ 
pany, herein called the Intervener, and respectfully repre¬ 
sents that it has an interest in the matters in controversy 
in the above entitled proceeding and desires to intervene 
and become a party to said proceeding, and for grounds of 
the proposed intervention says: 

Your Intervener is a Missouri corporation existing un¬ 
der and by virtue of the laws of the State of Missouri, with 
its principal office, and northern terminus, at Kansas City, 
Missouri. It is a common carrier engaged in the transpor¬ 
tation of passengers and property wholly by railroad be¬ 
tween points in the states of Missouri, Kansas, Arkansas, 
Oklahoma, and Louisiana, and, in connection with its affili¬ 
ated company, the Texarkana and Fort Smith Railway 
Company, through passenger and freight trains ate oper¬ 
ated to Port Arthur, Texas, on the Gulf of Mexico. As such 
common carrier Intervener is subject to the provisions of 
the Interstate Commerce Act. 

By the application of Missouri-Kansas-Texas Railroad 
Company filed herein it invokes the jurisdiction of this 
Commission and seeks affirmative relief under the provi¬ 
sions of paragraph 4 of Section III of the Interstate Com¬ 
merce Act, as amended by the Transportation Act, 1920. 
The answer filed by Kansas City Terminal Railway Com¬ 
pany to the application aforesaid challenges the jurisdiction 
of the Commission to grant the relief prayed or any relief 
under said application either under said paragraph 4, Sec¬ 
tion III of the Interstate Commerce Act, or otherwise, upon 
the numerous grounds stated in said answer. If the issues 
thus joined are resolved by the Commission in favbr of its 
jurisdiction, and if the Commission assumes jurisdiction 




140 KANS. CITY SOU. RY. CO. YS. INTER. COM. COM. ET AL. 


to act in the premises and grants the relief prayed or other 
relief to said Missouri-Kansas-Texas Railroad Company, 
Intervener states that it is entitled to relief in respect of 
its relations to the use by Intervener, and the burdens at¬ 
tending such use, of the terminal facilities of said Kansas 
City Terminal Railway Company upon the facts herein¬ 
after stated. 

Your Intervener has been and is now using the Union 
Passenger Station and certain portions of the passenger 
and freight terminal facilities of the Kansas City Terminal 
Railway Company, herein called the Terminal Company, 
at Kansas City, Missouri, described in the petition of the 
Missouri-Kansas-Texas Railway Company, herein called 
the Petitioner, and is making payment to said Terminal 
Company therefor in accordance with the terms of the con- 
v tract between the Terminal Comp any and the proprietary 
companies (of which_your_Intervener is^one) dated June 12, 
1909, known by the parties thereto as the Operating Agree¬ 
ment, and the contract supplemental thereto, dated January 
24, 1910, which said contracts are mentioned and referred 
to in the petition of said Petitioner. 

Your Intervener says that prior to its becoming a 
162 party to said Operating Agreement it had, at large 
expense, constructed a Union Station at Second and 
Wyandotte Streets upon its own lines in Kansas City, Mis¬ 
souri, which station was amply sufficient for the use of 
your Intervener and of certain tenant railroad companies. 
Your Intervener’s station was within four blocks of the 
City Hall in Kansas City, Missouri, and as close to the 
business center of Kansas City, Missouri, as the present 
Union Station of the Kansas City Terminal Railway Com¬ 
pany. One street car line ran directly to it; another street 
car line ran within two blocks of it; and other lines were 
within three or four blocks of it. Although there was no 

( practical necessity therefor, your Intervener discontinued 
the use of said station and entered into said Operating 
Agreement with the Kansas City Terminal Railway Com¬ 
pany because of the public demand that all of the railways 
of Kansas City should use one Union Station. 

The proportions in which the proprietary companies, and 
the M-K-T Railroad Company, used the facilities of the 
Kansas City Terminal Railway Company, during the year 
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ended December 31, 1923, together with the amount^ borne, 
by each company, of the expenditures of the Terminal Com¬ 
pany, are shown on a statement attached and mad? a part 
hereof, marked Exhibit “A”. | 

The percentage of use of all the facilities of the lerminal 
Company, and the percentage of fixed charges of the Ter¬ 
minal Company, borne by each of the said tenants, a? shown 
by the said Exhibit A, are, for the year 1923, as follows: 



Percentage 

Percentage 

Percentage 


of use of 

of use of 

of fixed 


passenger 

all facili¬ 

charges 


station 

ties of 

borneby each 


facilities . 

Terminal Co. 

Corkpcmy 

A. T. & S. F. 

29.60 

26.06 

8.58 

C. & A. 

4.26 

6.37 

8.33 

C. B. & Q. 

10.19 

10.49 

8.36 

C. G. W. 

1.79 

1.56 

$.24 

C. M. & St. P. 

2.29 

2.72 

$.25 

C. R. I. & P. 

13.84 

15.13 

8.44 

K. C. S. 

2.10 

2.22 

$.24 

M-K-T 

3.49 

4.34 

8.27 

Mo. Pac. 

16.36 

16.37 

8.44 

St. L.-S. F. 

6.88 

5.15 

8.28 

Union Pacific 

5.09 

5.47 

$.30 

Wabash 

4.11 

4.12 

$.27 


(The percentages shown in the first column aije taken 
from the Annual Report of the Kansas City Terminal Rail¬ 
way Company for the year 1923, and the percentage? shown 

in the other columns are taken from the said Exhibit “A”). 

r y 

As will be noted, while your Intervener’s use of all the 
facilities of the Terminal Company, during the yehr 1923, 
averaged 2.22 per cent, the proportion of the fixed charges 
of the Terminal Company which was borne by yoitr Inter¬ 
vener was 8.24 per cent. 

Intervener’s proportion (the figures which follow 
163 are taken from Exhibit 4 ‘A”) on the basis! of use, 
of the net fixed charges of the Terminal Company, 
that is, 2.22 per cent of $2,207,018.35, is $48,995.81, whereas 
the proportion actually borne by Intervener wa? $181,- 
884.70. ~ 
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Intervener’s proportion, on the basis of use, of the net 
total of fixed charges and operating expenses of the Ter¬ 
minal Company, 2.22 per cent of $4,784,062.47 is $106,206.19, 
whereas the amount actually borne by it was $239,050.25. 

Your Intervener further says that its revenue from pas¬ 
sengers into and out of the Union Station at Kansas City, 
Missouri, for the year 1923 was as follows: outbound $351,- 
485.13; inbound $433,538.58; total $785,023.71. Your Inter¬ 
vener’s ratio of operating expenses to passenger revenue 
for the year 1923, computed on formulae approved by this 
Commission, was 87.68 per cent. Applying this ratio to 
your Intervener’s passenger business into and out of the 
Union Station at Kansas City, Missouri, your Intervener’s 
net revenue from such passenger business would be $96,- 
714.93. ! Yet, as stated above your Intervener’s proportion 
of the fixed charges of the Terminal Company is $181,- 
884.70, and its proportion of all charges is $239,050.25, 
amounts far in excess of its entire net revenue from the 
passenger traffic accommodated by the said station, and the 
passenger facilities of the Terminal Company are the facili¬ 
ties of that Company chiefly used by Intervener, since it has 
extensive freight terminals, and connections, of its own. 

Intervener states that the above amounts are out of pro¬ 
portion to the use enjoyed by it of the said facilities, and 
constitute a heavy and undue burden upon its traffic. 

Intervener further says that the figures for the year 1923 
are typical of the situation for other years. As is shown 
by the said Exhibit “ A”, in the case of other small users, 
there is equal or greater disproportion between their use 
of the said facilities and the amounts borne by them. 

On the other hand, as is shown by the said Exhibit, some 
of the companies require and enjoy a much larger propor¬ 
tion of the use of the Terminal Company’s facilities, and 
bear a much smaller relative proportion of the expenses of 
the Terminal Company. 

The cost of the facilities of the Terminal Company has 
been much greater than was estimated at the time when the 
contracts, above referred to, were entered into. The result 
has been that the amount of taxes, assessments and interest, 
which, under the above contracts, are borne in the propor¬ 
tion of one-twelfth each, by the twelve companies, is sub¬ 
stantially greater than was anticipated, and has made the 
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amounts borne by the small users entirely dispropdrtionate 
to, and much greater than, the proportions of theitr use of 
the facilities. The burden upon the relatively small users 
of the property, of which the Intervener is one, has been 
much greater than was anticipated by them, and| the ex¬ 
pense constitutes a heavy drain upon their revenues. 

Efforts have been made by the proprietary companies to 
agree upon an adjustment between themselves which would 
distribute the expenses of this Terminal Company upon the 
basis of the use of those facilities by each company, or 
some other equitable basis, but, although the great majority 
of the said companies, including some of the large users, 
have been willing to make an adjustment, it has been im¬ 
possible to secure unanimous consent thereto. 

The development of the facilities of the Terminal 
164 Company, and the fulfillment of its franchise obliga¬ 
tions, are embarrassed and delayed by this disagree¬ 
ment as to an adjustment of the proportions in vdiich the 
expenses of the Terminal Company shall be borne.! 

On account of this failure to reach such an adjustment, 
the M-K-T Railway Company, which purchased, jat fore¬ 
closure, the property of the M. K. & T. Railway Cbmpany, 
has withdrawn from, or refused to adopt, the s^id con¬ 
tracts, and the courts have held that the said agreements 
are not binding upon it. 

The granting, however, of the petition of the M-K-T 
Company, upon the terms asked by it in the said applica¬ 
tion, without making an adjustment as to the otter com¬ 
panies, will not only not settle the matter, but wi)l aggra¬ 
vate it. 

The said operating agreement between the Kansas City 
Terminal Railway Company and the proprietary lines, of 
which Intervener is one, provides in sub-paragrapih (f) of 
Section 1 of Article 2 as follows: 

“In case any of the Railway Companies shall ihake de¬ 
fault in in the payment of any sum which under the pro¬ 
visions of this section shall be payable by such Railway 
Company, then the sum which such Railway Company in 
default failed to pay shall be apportioned equally- among 
the other Railway Companies or the One of them not in de¬ 
fault, and each of such other Railway Companies, or the 
one (as the case may be), shall pay a ratable (or the whole) 
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share of such sum forthwith upon demand of the Terminal 
Company, or, if the Terminal Company be in default, as 
hereinafter specified, under its said First Mortgage, then 
upon demand of the Trustee Company.” 

If, therefore, the Missouri-Kansas-Texas Railway Com¬ 
pany, and, it may be added, the Chicago & Alton Railroad 
Company, which is now in the hands of a Receiver, are per¬ 
mitted to use these terminals upon a user basis, without 
changing the existing arrangement as to the other com¬ 
panies, the extremely heavy burdens now resting upon the 
Intervener, and other small users, will be largely increased, 
and there will be a still greater discrepancy between the 
proportions paid by them, for the use of the facilities, and 
the proportions in which they use the said facilities. 

In fact, it is not unlikely that the burden may become 
greater than some of the others of said small users are able 
to bear. 

If the said Operating Agreement is unjust, inequitable 
and burdensome to the Petitioner, as charged by it, and as 
the Intervener believes it to be, it is equally or more unjust, 
inequitable and burdensome to your Intervener, and to 
others of the small users of the said facilities, and the grant¬ 
ing, only to Petitioner, of the relief prayed for by it, will 
make said agreement still more unjust, inequitable and bur¬ 
densome to Intervener, and said other small users, since 
the latter will have to bear their proportions of the alleged 
unjust, inequitable and burdensome charges which will 
thereby be saved by said Petitioner. 

"" Intervener further alleges that the said Operating Agree¬ 
ment, as to Intervener and other small users, is discrimina¬ 
tory and contrary to the public interest, in violation of the 
Interstate Commerce Act and especially Section 3 thereof, 
l and that if the relief prayed for by the M-K-T Railway 
Company is granted, it will become even more discrimina- 
\ torv and contrary to the public interest, as to the said 
: small users. 

Your Intervener, therefore, prays leave to inter- 
165 vene and be treated as a party hereto with the right 
to have notice of and appear at the taking of testi¬ 
mony, produce and cross-examine witnesses, and be heard 
in person or by counsel upon brief and at the oral argu¬ 
ment, if oral argument is granted, and if the Commission 
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resolves the issue of jurisdiction presented by the applica¬ 
tion of Petitioner and the answer of the Terminal Company 
in favor of such jurisdiction and assumes jurisdiction in 
the premises, that the Commission enter upon an investiga¬ 
tion of the entire situation and enter such an ord<fr herein 
as will fairly, reasonably and without discrimination place 
the use and the terms thereof of the terminal facilities of 
the Terminal Company by the various parties enjoying 
such use on a fair, just and equitable basis among such par¬ 
ties, in accordance with and in proportion to the usfe thereof 
made by the various parties. 

Dated at Kansas City, Missouri, this .... day of May, 
1924. 


THE KANSAS CITY SOUTHERN 
RAILWAY COMPANY 
Kansas City Southern building 
11th & Wyandotte Streets 
Kansas City, Missouri 



306 Kansas City Southern Building 
Kansas City, Missouri. 

Attorneys for Intervener 

166 “Exhibit B” 

i 

In the Supreme Court of the District of Columpia. 

■ i 

Law No. 82771. ! 

The United States of America, ex rel. Chicago Great 
Western Railroad Company, and The Kansas City 
Southern Railway Company, Relators , 

vs. 

Interstate Commerce Commission, Respondent. 

To the Supreme Court of the District of Columbia\ 

Now come the relators, Chicago Great Western Railroad 
Company and The Kansas City Southern Railway Com¬ 
pany and respectfully show to the court: 
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(1) The relator, Chicago Great Western Railroad Com¬ 
pany is a railroad corporation duly organized and existing 
under and by virtue of the laws of the State of Illinois and 
having its principal office and place of business in Chicago, 
in the State of Illinois. The relator, The Kansas City South¬ 
ern Railway Company is a railroad corporation duly or¬ 
ganized and existing under and by virtue of the laws of 
the State of Missouri, having its principal office and place 
of business at Kansas City, in the State of Missouri. 

(2) Both of the relators are common carriers, engaged 
in the transportation of persons and property in interstate 
commerce between points in various states of the United 
States, and, as such, are subject to the provisions of the 
Act of Congress of February 4, 1887, entitled “An Act to 
Regulate Commerce ,, and Acts amendatory thereof and 
supplemental thereto, including the Transportation Act, 
1920, and various other Acts of Congress designed to regu¬ 
late interstate commerce. Each of said relators owns and 
operates a line of railroad to the City of Kansas City, Mis¬ 
souri. The lines of railroad of relators connect at Kansas 
City, Missouri, with the railroad of the Kansas City Ter¬ 
minal Railway Company (hereinafter called the Terminal 
Company). 

(3) The respondent, Interstate Commerce Commission 
(hereinafter called the Commission), is a commission cre¬ 
ated by the Act to Regulate Commerce and charged with 
certain duties thereunder and under other Acts enacted by 
Congress and relating to such interstate commerce. 

(4) The Terminal Company is a railroad corporation 
organized and existing under and by virtue of the law’s of 
the State of Missouri, having its principal office and place 
of business at Kansas City, in the State of Missouri. It 
was incorporated in 1906 for the purpose of acquiring, con¬ 
structing, owning and operating, for the benefit of the rail¬ 
road companies owning its stock, a union station and other 
terminal facilities in Kansas City, Missouri, and Kansas 
City, Kansas. Such facilities were acquired and constructed 
and the Terminal Company has been for many years and 
is now operating them in interstate commerce and is a 
common carrier subject to the provisions of the Act to 
Regulate Commerce and acts amendatory thereof and sup¬ 
plemental thereto. 
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(5) On June 12, 1909, a Stock Trust Agreement 
167 was entered into between The Atchison, Tojpeka and 
Santa Fe Railway Company, Chicago, Milwaukee 
and St. Paul Railway Company, The Chicago, Rock Island 
and Pacific Railway Company, St. Louis and San Francisco 
Railroad Company, Union Pacific Railroad Company, The 
Chicago and Alton Railroad Company, The Wabdsh Rail¬ 
road Company, Missouri, Kansas and Texas Railway Com¬ 
pany, The Missouri Pacific Railway Company, and Chicago, 
Burlington and Quincy Railroad Company, as parties of the 
first part, (hereinafter termed the Proprietary Com¬ 
panies), which companies at that time owned, in equal 
parts, all the capital stock of the Terminal Company, Pio¬ 
neer Trust Company of Kansas City, Missouri, as; Trustee, 
party of the second part, and the Terminal Company, as 
party of the third part. Under said agreement^ each of 
the Proprietary Companies agreed to execute an agree¬ 
ment with respect to the use by it of the facilities of the 
Terminal Company and the payment by it of a share of 
of the expenses of operating and maintaining such facili¬ 
ties, and as security for the performance by it of such ob¬ 
ligations, agreed to transfer to the Trustee all [but five 
shares of the capital stock of the Terminal Company 
then owned by it. Such shares were to be voted by the 
Proprietary Companies owning them, if such Companies 
were not in default under the agreement covering the use 
of the Terminal Company’s facilities, under proxies to be 
furnished by the Trustee, but if any Proprietary Com¬ 
pany was excluded from the use of such facilities] then its 
stock was to be held by the Trustee for the benefit of the 
Proprietary Companies continuing to enjoy such hse. 

(6) On June 12, 1909, an Operating Agreement was en¬ 
tered into between the Terminal Company, as party of the 
first part, the Proprietary Companies, as parties of the sec¬ 
ond part, and Illinois Trust and Savings Bank, as Trustee, 
as party of the third part, in and by which agreement pro¬ 
vision was made for the construction of a union passenger 
station at Kansas City, Missouri, and for the usd of such 
station and the other terminal facilities of said Terminal 
Company by the said Proprietary Companies. Said agree¬ 
ment was the agreement referred to in the Stock Trust 
Agreement hereinbefore mentioned. On January 24, 1910, 
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an agreement supplemental to the Operating Agreement of 
June 12, 1909 was entered into between the Terminal Com¬ 
pany, as party of the first part, relators, The Kansas City 
Southern Railway Company and Chicago Great Western 
Railroad Company, as parties of the second part, the Pro¬ 
prietary Companies, as parties of the third part, and Illi¬ 
nois Trust and Savings Bank, as Trustee, as party of the 
fourth part, in and by which said agreement of January 24, 
1910, all the provisions of said Operating Agreement of 
June 12, 1909 were extended to and made effective as to 
said relators, Chicago Great Western Railroad Company 
and The Kansas City Southern Railway Company. Under 
said agreement of January 24,1910, relators, Chicago Great 
Western Railroad Company and The Kansas City Southern 
Railway Company acquired a sufficient number of shares 
of the capital stock of the Terminal Company, so that each 
of them and each of the Proprietary Companies owned one- 
twelfth of such capital stock. Said capital stock so acquired 
by said relators was then deposited with the Trustee under 
the Stock Trust Agreement of June 12, 1909 and said rela¬ 
tors were put in the same relation to the Terminal Company 
as the Proprietary Companies. The Operating Agreement 
of June 12, 1909, and the Supplemental Agreement of Jan¬ 
uary 24, 1910, constitute one agreement in fact and effect 
and will be hereinafter collectively termed the Operating 
Agreement, copies thereof being attached hereto and made 
a part hereof, marked 4 ‘Exhibit 1”. 

(7) Shortly after the making of the Operating Agreement 
of June 12, 1909, the Terminal Company made arrange¬ 
ments for and subsequently issued and sold $50,000,000 of 
4% bonds, secured by mortgage on the properties of the 
Terminal Company. The Terminal Company also pro¬ 
ceeded to construct the union station and certain 

168 other terminal facilities referred to in the Operating 
Agreement, and since the date hereof, the Proprie¬ 
tary Companies and their successors in interest, including 
relators, Chicago Great Western Railroad Company and 
The Kansas City Southern Railway Company, have used 
said station and other terminal facilities in accordance with 
the terms of said Operating Agreement. 

(8) Under Section 1 of Article II of the Operating Agree¬ 
ment, the Proprietary Companies, including relators, were 
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required to pay, as the same became due, one-twelfth of all 
interest due upon the first mortgage bonds of the; Terminal 
Company amounting to $50,000,000, one-twelfth of the prin¬ 
cipal of said bonds as and when the same became due and 
payable, and one-twelfth of the taxes, rents, benefits, assess¬ 
ments or other governmental charges of any k^ind made 
against the Terminal Company or its properties. Said 
Proprietary Companies, including relators, were also re¬ 
quired to assume, in equal parts, any of the aforementioned 
amounts due from any one of them which might 1 be in de¬ 
fault or fail to make the payments required of it under said 
Operating Agreement. The foregoing paymentsj were re¬ 
quired to be made without respect to the amount of use 
made of the Terminal Company’s facilities by the Proprie¬ 
tary Companies, including relators. Under other para¬ 
graphs of Article II of the Operating Agreement, all other 
expenses of the Terminal Company, including all mainte¬ 
nance and operation expenses, were to be distributed among 
the Proprietary Companies, including relators, on; the basis 
of the percentage of use made by each of said companies 
of the facilities of the Terminal Company. Ever;since the 
execution of the Operating Agreement, relatorsj and the 
Proprietary Companies or their successors have made pay¬ 
ments under the Operating Agreement in accordance there¬ 
with. Each of the users of the Terminal Company’s facili¬ 
ties makes such use thereof as is necessary to aiford suit¬ 
able service to the public, and the percentage of; such use 
by each user is thus different. Four of such user$ have al¬ 
ways made and now make a much larger use of such facili¬ 
ties than the other eight users, including relators, notwith¬ 
standing which all such users are required by the Oper¬ 
ating Agreement to pay the same percentage of the inter¬ 
est and tax charges of the Terminal Company. As illus¬ 
trating the gross discrimination resulting from the differ¬ 
ence between the charges which the smaller usets of the 
Terminal Company’s facilities must pay and the! charges 
which the larger users must pay, the largest useE in 1932, 
whose use was 26.06% of all the use of said facilities, paid 
$195,303.56, (on a numerical basis) as its share of the in¬ 
terest and taxes paid by the Terminal Company; while the 
smallest user (one of relators), whose use was only 2.24% 
of all the use, paid $190,812.99. If said charges foil interest 
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and taxes had been paid by the using railroad companies 
on a user basis, said large user would have paid $599,655.32 
instead of $195,303.56, and said small user would have paid 
$51,543.67, instead of $190,812.99. There is attached hereto 
and made a part hereof, marked “Exhibit 2”, a statement 
showing the amount paid in 1932 by each user of the Ter¬ 
minal Company’s facilities on account of the interest and 
tax charges of said Company, as compared with the amount 
which each such user would have paid had such charges 
been distributed among such users on a user basis. Said 
statement shows that in 1932, the four large users of said 
facilities, because of the distribution of charges required 
by the Operating Agreement, saved $811,986.08 in operating 
expenses resulting from their use of said facilities, which 
saving was exacted from the smaller users of said facili¬ 
ties, whose operating expenses were increased by the same 
amount. 

(9) Sometime prior to March 10, 1924, Missouri- 
169 Kansas-Texas Railroad Company, the purchaser at 
judicial sale of all the railways and properties of 
Missouri, Kansas and Texas Railway Company, one of the 
Proprietary Companies in exercise of a right conferred 
upon it by decree entered in receivership proceedings in¬ 
volving Missouri, Kansas and Texas Railway Company and 
its properties, elected not to assume the Operating Agree¬ 
ment theretofore entered into by said Missouri, Kansas and 
Texas Railway Company, and renounced and disaffirmed 
said agreement. Thereafter, on March 10, 1924, said Mis- 
souri-Kansas-Texas Railroad Company filed with the Com¬ 
mission a petition asking for the entry of an order by said 
Commission, pursuant to the provisions of Paragraph (4) 
of Section 3 of the Act to Regulate Commerce, according to 
it the right to use, upon equitable terms, designated por¬ 
tions of the passenger station and other terminal facilities 
of the Terminal Company at Kansas City, Missouri-Kansas. 
In said petition it was alleged that the terms imposed upon 
said Missouri-Kansas-Texas Railroad Company by the 
Operating Agreement, for its use of said station and ter¬ 
minal facilities, were unjust, inequitable and burdensome, 
in that each of the parties thereto was required to pay one- 
twelfth of the interest on the bonded indebtedness of the 
Terminal Company and one-twelfth of the taxes, general 
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and special, payable by it in each year, without Regard to 
the measure of use of said terminal facilities made by each 
of the railroad companies, parties to said agreement. It 
was prayed in said petition that said Commissiofn should 
prescribed, upon a user basis, the terms upon which said 
Missouri-Kansas-Texas Railroad Company should be per¬ 
mitted thereafter to use those portions of said terminal 
facilities which it desired to use. Said petition was re¬ 
ceived and filed by the Commission as its Docket! Number 
15682. Pending hearing upon said petition, the Commis¬ 
sion entered its Service Order No. 40, permitting ^aid Mis¬ 
souri-Kansas-Texas Railroad Company to use the terminal 
facilities of the Terminal Company under the tdrms and 
provisions of the Operating Agreement and for the com¬ 
pensation therein provided, subject to the final decision of 
the Commission in said cause; and in the event of| the fail¬ 
ure of the parties to agree upon proper compensation, upon 
such terms as the Commission might thereafter fixi 

(10) Thereafter, and before any hearings were had by 
the Commission in its said Docket 15682, the relatots herein 
filed with the Commission intervening petitions in said 
cause, in which petitions it was generally alleged fhat said 
interveners were entitled to the same relief prayed by said 
Missouri-Kansas-Texas Railroad Company in the! petition 
theretofore filed by it; that the distribution of the taxes and 
interest charges of the Terminal Company among the pro¬ 
prietary lines thereof was inequitable, unjust, unreason¬ 
able, discriminatory, and unlawful; that the granting of the 
relief requested by said Missouri-Kansas-Texas Railroad 
Company would aggravate such injustice, inequity and dis¬ 
crimination; and that the Operating Agreement was un¬ 
just, inequitable and burdensome. It was then prayed that 
the Commission enter an order which would place the use 
of the terminal facilities of the Terminal Company] and the 
compensation to be paid for such use by each of the rail¬ 
road companies, parties to the Operating Agreement, upon 
a fair, just and equitable basis, in proportion to the use 
thereof made by the various parties. Copies of said inter¬ 
vening petitions are attached hereto, and made! a part 
hereof, marked Exhibits 3 and 4. Petitions of intervention 
were also filed in said cause by the other railroad companies 
using the facilities of the Terminal Company, the petitions 
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of the smaller users praying generally for the same relief 
requested by relators, and those of the larger users praying 
generally that the relief requested by Missouri-Kansas- 
Texas Railroad Company be denied. Upon the filing of 
said petitions of intervention, orders were entered by the 
Commission permitting said interventions, and, except as 
hereinafter stated, the parties filing said petitions were 
thereafter treated and considered as parties to said cause. 

(11) Thereafter, full hearings were held by the 
170 Commission in its Docket 15682 upon the issues pre¬ 
sented by the petition of said Missouri-Kansas-Texas 
Railroad Company, the said petitions of intervention and 
various other motions and petitions filed by the parties to 
said cause, and on November 10, 1925, the Commission is¬ 
sued its report in said cause, said report being published 
in Volume 104 of the Interstate Commerce Commission Re¬ 
ports at page 203. A copy of said report, together with the 
dissents of various Commissioners, is attached hereto as 
Exhibit 5. In said report, the Commission disregarded the 
fact that the entire amount paid by each railroad company 
using the facilities of the Terminal Company constituted 
the charge made by the Terminal Company against such 
using company for its use of such facilities; the fact that 
such charges were discriminatory in favor of the railroad 
companies making the largest use of such facilities and 
against those making small use thereof; the fact that the 
payments made by the smaller users of the facilities of the 
Terminal Company constituted an undue burden upon and 
discrimination against the interstate commerce of each of 
them, and assumed that the Operating Agreement was an 
ordinary business contract entered into, in part at least, 
for the profit to be derived therefrom, although there was 
no possibility of such profit. A majority of the Commis¬ 
sion therefore held that since all payments to be made by 
railroad companies because of their use of the facilities of 
the Terminal Company were fixed by the Operating Agree¬ 
ment, it had no jurisdiction to enter an order prescribing 
any different basis for the making of such payments, and 
that the intervening petitions of the small users of such 
facilities, including relators, should be dismissed. 

In stating the question passed upon by it, the Commission 
said at page 222 of its report: 
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“Whether, then, Congress has or has not appropriately 
exerted its plenary power directly or through us is | a ques¬ 
tion at the threshold of each case, and it remains jhere to 
consider whether the particular power invoked by tfie inter¬ 
veners has been conferred upon us.” 

Dealing with its powers under Paragraph (4) of ISection 
3 of the Act to Regulate Commerce, the Commission said at 
page 223 of its report: 

“The power and authority thus invoked are not conferred 
by the quoted paragraph.” 

In discussing its power under Section 15 (a) of the Act 
to Regulate Commerce, the Commission said at page 224 of 
its report: 

“However desirable it might be in particular instances, 
we are unable to spell out from that provision such a juris¬ 
diction. * * * Neither expressly nor by implication does 
the provision embrace a direct or indirect revisioij or re¬ 
formation of any such contract, lawful in itself asj far as 
appears, as that here in question; and we are unable to find 
the requisite power or authority in any other provision of 
the act.” 

The distribution of charges under the Operating Agree¬ 
ment was so unjust that the Commission, while denying its 
jurisdiction to correct the situation, said at page! 225 of 
its report: 

“In reaching the foregoing conclusions we never- 
171 theless think that this case strongly suggests |the ad¬ 
visability of a reexamination by the respective par¬ 
ticipating carriers of terminal arrangements whidh have 
been developed through past decades, including division of 
capital charges and adjustment of property interests. The 
subject is obviously of such importance to the public, in¬ 
cluding the railroads, that a reappraisal should be| volun¬ 
tarily undertaken in the light of present conditions.; 

(12) Pursuant to the conclusions thus expressed in its 
report, the Commission made an order in said Dockei 15682, 
on November 10, 1925, dismissing the intervening petitions 
theretofore filed by The Chicago and Alton Railroad Com¬ 
pany and the Receivers thereof, Chicago, Milwaukee and 
St. Paul Railway Company, The Wabash Railway Com¬ 
pany, St. Louis-San Francisco Railway Company, and rela¬ 
tors, The Kansas City Southern Railway Company and 
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Chicago Great Western Railroad Company. Since the entry 
of said order, relators have not been parties to said cause 
and have had no right to be heard therein, nor on review of 
any order made therein, although they have had at all 
times and now have a vital and direct interest in any dis¬ 
position made thereof by the Commission. 

(13) Subsequent to the report of the Commission in said 
Docket 15682, on November 10, 1925, the right of Missouri- 
Kansas-Texas Railroad Company to elect not to assume 
the Operating Agreement was upheld in the courts, and in 
March, 1931, said Railroad Company filed with the Com¬ 
mission its application for further hearings in said cause to 
determine the amount of compensation which should be 
paid by it for its use of the facilities of the Terminal Com¬ 
pany, said application being the first action taken in said 
cause after the making of the order of November 10, 1925. 
In April and May, 1931, before any such further hearings 
were had, relators filed with the Commission petitions ask¬ 
ing for a rehearing of the Commission’s order of November 
10,1925, dismissing their intervening petitions in said cause. 
Said petitions for rehearing were denied by the Commis¬ 
sion by order entered on June 1, 1931. Since that date, the 
issues presented by the petition of said Missouri-Kansas- 
Texas Railroad Company in said Docket 15682, have been 
the subject of numerous hearings by the Commission, said 
cause now being set for further hearing upon June 1, 1933. 
Relators have been and will be unable to take any part in 
said hearings in order to protect their interests, the Com¬ 
mission’s order of November 10, 1925, having terminated 
and barred their right to be heard. During the pendency 
of said Docket 15682, said Missouri-Kansas-Texas Railroad 
Company has been and is now using the passenger station 
and other terminal facilities of the Terminal Company by 
virtue of various agreements between it and the Terminal 
Company and under orders of the Commission, and for its 
use of said terminal facilities is paying compensation upon 
the basis prescribed by the Operating Agreement, subject, 
however, to retroactive revision to the basis of compensa¬ 
tion hereafter prescribed by the Commission in said Docket 
15682. Since November 10, 1925, there has been no change 
in Docket 15682, nor in the conditions and circumstances 
which caused the filing by Missouri-Kansas-Texas Railroad 
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Company of its petition therein. Said cause is still pending 
before the Commission and there has been no finhl order 
entered therein. The Union Station and other facilities of 
the Terminal Company are still being used by relators and 
the other Proprietary Companies, and/or their successors 
in interest, in the same way they were used prior and subse¬ 
quent to November 10, 1925, by said Companies and/or 
their successors in interest. The payments now beiig made 
by said Companies and/or their successors in interest are 
made under the same conditions and circumstances ks those 
which obtained on November 10, 1925 and prior thereto. 

(14) Relators charge that it may be reasonably 
172 anticipated that the Commission, in fixing!in said 
Docket 15682 the compensation to be paid by said 
Missouri-Kansas-Texas Railroad Company for it^ use of 
the terminal facilities of the Terminal Company, will per¬ 
mit that use of such facilities upon the payment of a lessor 
compensation than said Missouri-Kansas-Texas Railroad 
Company would be required to pay under the teCms and 
provisions of the Operating Agreement, and that in the 
event of such disposition of said Docket 15682, the amounts 
now payable by each relator under the Operating! Agree¬ 
ment for its use of the facilities of the Terminal Cbmpany 
will be increased by its proportion of the difference between 
the amounts Missouri-Kansas-Texas Railroad Company 
would have been required to pay under the Operating 
Agreement and the amounts it may be required to pay un¬ 
der the order of the Commission, because if the amount to 
be paid by said Missouri-Kansas-Texas Railroad Company 
under the order of the Commission is less than its;present 
proportion of the operating expenses, taxes and interest 
of the Terminal Company, the amount of such reduction 
will be distributed in equal parts among the other users of 
such facilities, including relators, and thereby added to the 
charges which they are now paying; that such a decision in 
said Docket 15682 will aggravate and increase the present 
injustice and inequity of the Operating Agreement, the 
present discrimination against relators resulting from its 
enforcement, and the undue burden imposed by its oper¬ 
ation upon the interstate commerce of each of the relators; 
that relators have a lawful right to be heard in saicj Docket 
15682, on the issue of the compensation to be paid by them 
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for their use of the facilities of the Terminal Company, 
and the issue of the compensation to be paid by said Mis- 
souri-Kansas-Texas Railroad Company for its use of said 
facilities, but have been deprived and are now deprived of 
said right under the order of the Commission entered in 
said cause on November 10, 1925. 

(15) That there is no hope for any lightening of the bur¬ 
dens now resting upon the small users of the facilities of 
the Terminal Company is demonstrated by the fact that 
the properties of St. Louis-San Francisco Railway Com¬ 
pany and The Wabash Railway Company, both small users 
of said facilities, are now being operated by receivers ap¬ 
pointed by United States District Courts. The receivers of 
The Wabash Railway Company have already renounced the 
Operating Agreement and declined to be further bound by 
it, and are using said facilities under a Service Order issued 
by the Commission. The receivers of St. Louis-San Fran¬ 
cisco Railway Company have a similar right to disaffirm 
and renounce the Operating Agreement. Also, The Alton 
Railroad Company and Chicago, Milwaukee, St. Paul and 
Pacific Railroad Company, which are small users of said 
facilities and the respective purchasers at judicial sale of 
the railways and property of The Chicago and Alton Rail¬ 
road Company and Chicago, Milwaukee and St. Paul Rail¬ 
way Company, have the right, under decrees entered by 
United States District Courts to disaffirm and renounce the 
Operating Agreement. If each of the aforesaid four users 
of said facilities should renounce the Operating Agreement 
and refuse to be further bound thereby, and be granted the 
right by the Commission to use said facilities for lesser 
amounts than they are now paying, the difference between 
said amounts and the amount said users are now paying 
will have to be paid in equal shares, by the other users of 
said facilities, including relators, thus imposing upon rela¬ 
tors an additional obligation so great as to constitute an ex¬ 
cessive and undue burden upon the interstate commerce of 
each of them. 

(16) Relators further charge that the action of the Com¬ 
mission in denying its jurisdiction and dismissing the inter¬ 
vening petitions of the so-called small users of the facilities 
of the Terminal Company, including relators, as was done 
in its order of November 10,1925, was erroneous in law and 
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constituted a denial by the Commission of a jurisdiction 
conferred upon it by the Act to Regulate Commerce and 
acts amendatory thereof and supplemental thereto. 

(17) Relator further charges that uijider the law, 
173 the Commission did have jurisdiction to consider, 
pass upon and decide the merits of the issues pre¬ 
sented to it in the intervening petitions, including those of 
relators, which were dismissed by its order of November 
10, 1925, entered in said Docket 15682, and that by failing 
and refusing to exercise its said jurisdiction, £he Commis¬ 
sion acted in an arbitrary manner and contrary to law and 
deprived relators of rights to which they were and are en¬ 
titled under the law. 

(18) Relators further charge that the Conimission did 
not give consideration to the merits of the issues presented 
to it for determination in the intervening petitions which 
were dismissed by it in its said order of November 10, 1925, 
but reached a conclusion erroneously denying its jurisdic¬ 
tion to consider and decide such issues on their jnerits; that 
such denial of jurisdiction was contrary to lawi and consti¬ 
tuted a denial of the lawful rights of relators; j that except 
for such relief as should be granted by the Commission but 
which said Commission has refused to grant, relators have 
no adequate judicial remedy other than by petition to this 
Court for the issuance of its writ of mandamus, j This is the 
first application for a writ of mandamus in this cause. 

WHEREFORE, relators respectfully pray to this Hon¬ 
orable Court: 

(1) That a rule be laid requiring the respondent, Inter¬ 
state Commerce Commission, to appear and Answer this 
petition within such time as the Court may deem proper, 
and to show cause by a time limited in said rule why a writ 
of mandamus should not issue. 

(2) That the Court grant an order for the issjuance of a 
peremptory writ of mandamus commanding and directing 
the respondent, Interstate Commerce Commission, to set 
aside, vacate and annul its order of November 10, 1925, 
made in said Docket 15682, dismissing the intervening peti¬ 
tions of relators, and its order of June 1,1931, deilying their 
petitions for a rehearing in said cause, and cojnmanding 
and directing said respondent to forthwith consider and 
pass upon the merits of the issues raised by said interven- 
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ing petitions and decide the same upon the merits thereof; 
or if the Court be not minded to issue its peremptory writ, 
then that an alternative writ be issued commanding the 
respondent, Interstate Commerce Commission, to appear 
before the Court on a day to be named in said writ and show 
cause, if any there be, why a peremptory writ of mandamus 
should not issue requiring said respondent to perform said 
acts, and for such other further order and relief as they 
may be entitled to in the premises. 

And as in duty bound your relators will ever pray. 

CHICAGO GREAT WESTERN 
RAILROAD COMPANY 

THE KANSAS CITY SOUTHERN 
i RAILWAY COMPANY 

By. 

174 State of Illinois, 

County of Cook , ss. 

P. H. Joyce being first duly sworn deposes and says that 
he is President of Chicago Great Western Railroad Com¬ 
pany, one of the relators herein, and is the authorized agent 
in this behalf of relator, The Kansas City Southern Rail¬ 
way Company; that as such he signed the foregoing peti¬ 
tion ; that he has read said petition and knows the contents 
thereof and that the matters and things therein stated he 
verily believes to be true. 


Subscribed and sworn to before me this 29th day of May, 
1933 


Notary Public 

RALPH M. SHAW 
F. H. MOORE 
A. F. SMITH 
F. H. TOWNER, 

Attorneys for Relators 

175 “Exhibit C” 

Summary of Argument . 

(1) The question of whether or not the Commission ex¬ 
ercised jurisdiction when it dismissed the intervening peti- 
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tions filed with it by petitoners is one to be determined 
upon a consideration of the situation existing yhen the 
order of dismissal was made, the matters taken into con¬ 
sideration by the Commission before it entered }ts order 
and the language it used in stating the conclusions reached 
by it. A consideration of these matters compels the conclu¬ 
sion that in dismissing those intervening petitions the Com¬ 
mission denied its power and jurisdiction to consider on 
their merits the issues presented thereby and thut in any 
case, it only took such jurisdiction as was necessajry for it 
to decide that it did not have power and jurisdiction to de¬ 
cide the issues upon the merits. 

(2) If the Commission had the power and jurisdiction 
claimed for it, its manifest duty was to determine the merits 
of the issues presented to it by petitoners ’ intervening peti¬ 
tions upon their merits. Instead of so doing, it held that it 
did not have the power and jurisdiction invoked^ Under 
these circumstances mandamus was the proper method of 
enforcing petitioners’ rights. Any denial by the Commis¬ 
sion of a power vested in it by the Interstate Commerce Act 
is subject to correction through mandamus. 

(3) The Commission had the power and jurisdiction to 
consider and determine the merits of the issues presented 
to it by the intervening petitions of petitioners fot the fol¬ 
lowing reasons: 

(a) That power is specifically conferred upon fche Com¬ 
mission by paragraphs 1 and 3 of Section 3 which prohibit 
every form of discrimination and prejudice and grant to the 
Commission power to deal therewith. One claim made to 
the Commission was that the situation existing under the 
operating agreement relating to the use of the facilities of 
the Terminal Company was that it was discriminatory 
against and prejudicial of the rights of petitioner^. 

(b) The Commission also had the suggested power under 
paragraph 4 of Section 3 of the Interstate Commerce Act 
since under that part of the law, the right to fix the fair 
compensation to be paid for the use of terminal facilities 
by a railroad not owning them is coordinate with and a part 
of the power to require such use. 

(c) The Commission also had the suggested power under 
other sections of the Interstate Commerce Act. The exist¬ 
ing situation demonstrates not only a prejudice! and dis- 
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crimination against petitioners, but the imposition upon it 
of undue burdens upon their interstate commerce. The pre¬ 
vention and removal of such burdens is one of the Commis¬ 
sion’s most important functions and jurisdiction to that end 
inheres in almost every section of the Act conferring power 
and authority upon the Commission. 

(d) The character of relief sought by petitioners before 
the Commission confirms the suggested jurisdiction and 
power of the Commission, since the undisputed facts show 
that the payments which petitioners are now required to 
make for their use of the facilities of the Terminal Company 
constitute not only a prejudice of and discrimination against 
them but also an undue burden upon their interstate 
commerce. 

(e) The existence of the operating agreement under 
which petitioners make the payments now required of them 
for their use of the facilities of the Terminal Company 
does not and cannot affect the power of the Commission 
to deal with such payments. No violation of the Interstate 
Commerce Act is rendered immune from the regulatory au¬ 
thority of the Commission merely because it results from 
the operation of a preexisting contract. 

(f) The status of petitioners as stockholders of the Ter¬ 
minal Company does not and cannot limit the power of the 
Commission since all payments made by petitioners to the 
Terminal Company are paid as compensation for their use 
of the facilities of the Terminal Company, and not because 
of their status as stockholders of that Company. 

(g) The exercise of jurisdiction by the Commis- 
176 sion will not adversely affect any public interest. 

The holders of securities issued by the Terminal 
Company are not and cannot be interested in the sources 
from which that company draws the revenue with which to 
meet its obligations. Petitioners have never asked for any 
order which would affect or impair in any way the obliga¬ 
tions of the Terminal Company to the holders of its securi¬ 
ties. 

(4) Petitioners have not been guilty of such laches as 
would require a denial of the writ prayed for. The dis¬ 
posal of the case on the ground of laches would deny to 
petitioenrs that determination with respect to the Com¬ 
mission’s jurisdiction to which they are entitled. In any 
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case, any delay of which petitioners may have been guilty, 
has not damaged any party to the proceeding excqpt them¬ 
selves, and since there is involved a question of public in¬ 
terest, the defense of laches may not prevail. 

(5) The case is not moot because of the entry of hn order 
by the Commission in the proceeding pending befor^ it upon 
the application of Missouri-Kansas-Texas Railroad Com¬ 
pany. Petitioners are still entitled to a determination of 
the issues presented by their petitions filed with the Com¬ 
mission. Any order made by the Commission in ithe pro¬ 
ceeding before it is not final in the sense that a court judg¬ 
ment is final and the case cannot, therefore, be said to be 
moot merely because the Commission has made ^n order 
with respect to one branch of the case pending before it. 

177 Petition of the Atchison, Topeka and Santa Fe Rail - 
ivay Company, The Chicago, Rock Island and 
Pacific Railway Company, F. 0. Lowdkn, J . E . 
Gorman, and J. B . Fleming, Trustee§, Union 
Pacific Railroad Company, Chicago, Burlington 
and Quincy Railroad Company, and Missouri 
Pacific Railroad Company, Guy A. Thompson, 

Trustee , for leave to intervene as Respondents . 

| 

Piled June 30 1936 


• #*#••##!• 

• I 

i 

Come now The Atchison, Topeka and Santa Fe Railway 
Company, The Chicago, Rock Island and Pacific Railway 
Company, F. 0. Lowden, J. E. Gorman, and J. B. Fleming, 
Trustees, Union Pacific Railroad Company, Chicago, Bur¬ 
lington and Quincy Railroad Company, and Missouri 
Pacific Railroad Company, Guy A. Thompson, Trustee, rail¬ 
road corporations organized and existing according to law, 
and having their principal places of business in the cities 
of Topeka, Kansas, Chicago, Illinois, Omaha, Nebraska, 
Chicago, Illinois, and St. Louis, Missouri, respectively, and 
petition the Court for leave to intervene in the above-en¬ 
titled and numbered cause as parties respondent and with 
leave to plead in said cause and participate therein in all 
respects and to the same extent as though they ijad been 
made parties respondent herein in the first instancy. 

As grounds for this petition petitioners show: 
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178 1. That these petitioners are among the railroad 
corporations referred to in paragraph V of relator’s 

petition and in Exhibit 1 attached to said petition. 

2. That the petition of the relator in this cause shows 
that the rights of your petitioners will he vitally affected by 
any order or orders which may be entered by this Court 
herein. 

3. That the facts in so far as they are relevant upon which 
the relator relies, as alleged in its petition for writ of 
mandamus, except in so far as relator pleads conclusions 
of law, are not in substantial dispute. 

4. That if petitioners are permitted to intervene here¬ 
in as parties respondent the legal questions involved can 
be determined in this cause as between the relator and 
the petitioners, thereby avoiding further expensive litiga¬ 
tion between the said parties upon the said subject-matter. 

5. Petitioners state upon information and belief that 
neither the relator, The Kansas City Southern Railway 
Company, nor the respondent, Interstate Commerce Com¬ 
mission, do or will impose objection to these petitioners be¬ 
coming parties to this action, with all the rights of respon¬ 
dent herein. 

179 i WHEREFORE, the premises considered, the peti¬ 
tioners, The Atchison, Topeka and Santa Fe Rail¬ 
way Company, The Chicago, Rock Island and Pacific Rail¬ 
way Company, F. 0. Lowden, J. E. Gorman, and J. B. Flem¬ 
ing, Trustees, Union Pacific Railroad Company, Chicago, 
Burlington and Quincy Railroad Company, and Missouri 
Pacific Railroad Company, Guy A. Thompson, Trustee, pray 
an order of this Court permitting them to intervene in this 
cause as parties respondent. 

Respectively submitted, 

CHARLES H. WOODS 
R. S. OUTLAW 
BRUCE SCOTT 
WALTER MCFARLAND 
W. F. DICKINSON 
WALLACE T. HUGHES 
! J. M. SOUBY 

H. H. LARIMORE 
F. W. CLEMENTS 
Attorneys for Petitioners . 
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180 Order Granting Petition of the Atchison, Topeka 
and Santa Fe Railway Company, et al. for 
Leave to Intervene 

Filed June 30 1936 

• # • * * # * « * 

i 

Upon consideration of the petition filed hereiii by The 
Atchison, Topeka and Santa Fe Railway Company, The 
Chicago, Rock Island and Pacific Railway Company, F. 0. 
Lowden, J. E. Gorman, and J. B. Fleming, Trustees, Union 
Pacific Railroad Company, Chicago, Burlington and Quincy 
Railroad Company, and Missouri Pacific Railroad Com¬ 
pany, Guy A. Thompson, Trustee, for leave to intervene as 
respondents: 

It is ordered, that said motion be and the same is hereby 
granted. 

JESSE C ADKINS 

i 


181 Answer of the Atchison, Topeka and Santa Fe Rail¬ 
way Company, The Chicago, Rock Islgnd and 
Pacific Railway Company, F. 0. Lowden, J. E. 
Gorman, and J. B. Fleming, Trustees, Union 
Pacific Railroad Company, Chicago, Burlington 
and Quincy Railroad Company, and Missouri 
Pacific Railroad Company, Guy A. Thompson, 
Trustee, Interveners, to Amended Petition of 
Relator . 


Filed October 26 1936 

i 

• #*##**#♦ 

Come now The Atchison, Topeka and Santa Fe Railway 
Company, The Chicago, Rock Island and Pacific Railway 
Company, F. 0. Lowden, J. E. Gorman, and J. B. Fleming, 
Trustees, Union Pacific Railroad Company, Chicago, Bur¬ 
lington & Quincy Railroad Cmpany, and Missouri Pacific 
Railroad Company, Guy A. Thompson, Trustee, as inter¬ 
veners, by leave of Court, and for answer to the amended 
petition filed herein, and in response to the rule |to show 
cause entered herein on June 8,1936, state: 
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I. 


Interveners admit the allegations of paragraph I of said 
amended petition. 

n. 

Interveners admit the allegations of paragraph II of said 
amended petition. 

182 III. 


Interveners admit the allegations of paragraph III of said 
amended petition. 


IV. 

Interveners admit the allegations of paragraph IV of said 
amended petition. 

V. 

Interveners admit the allegations of paragraph V of said 
amended petition, but allege that the railway companies re¬ 
ferred to therein should be properly designated, not as ten¬ 
ant lines, but as railway companies or proprietary com¬ 
panies. 

VI. 

Interveners aver that the allegations of paragraph VI 
of said amended petition, with reference to the purpose of 
relator’s complaint filed before the Interstate Commerce 
Commission, are statements of mere conclusions, and inter¬ 
veners, therefore, do not admit the same but refer to the 
said complaint, a copy of which is attached to said amended 
petition, for the contents of said complaint. 

VII. 

Interveners admit that certain of the other companies, the 
Alton, the Great Western, and the Wabash, filed with the 
Interstate Commerce Commission answers and cross-bills 
asking for the same relief demanded by the realtor, and that 
interveners, The Atchison, Topeka and Santa Fe Railway 
Company, The Chicago, Rock Island and Pacific Railway 
Company, Missouri Pacific Railroad Company, and Chi¬ 
cago, Burlington and Quincy Railroad Company, filed 
answers and motions to dismiss the complaint. Inter- 
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veners admit that the Interstate Commerce Commission 
as of November 11, 1935, filed its report and entered 

183 an order dismissing the complaint and also j;he said 
cross-bills, and interveners pray to refer to fhe said 

report and order of the Interstate Commerce Confinission 
with like effect as if the same were set forth hereiij in full. 
Interveners deny that the Commission possessed jurisdic¬ 
tion to entertain the complaint and pass on it; deny that it 
erroneously misconceived the law in sustaining tjhe said 
motions to dismiss and dismissing the complaint and cross¬ 
complaints. Interveners state that the allegation as to the 
purpose of the amended petition is a mere conclusion, and 
interveners neither admit nor deny the same. 

VIII. 

Interveners neither admit nor deny the summarjr of the 
said complaint filed by the relator before the Interstate 
Commerce Commission, set forth in paragraphs VII to 
XIX, inclusive, of said amended petition, but refet* to the 
said complaint, a copy of which is attached to the said 
amended petition, for the contents of said complaint!. 

IX. | 

Interveners deny that the action of the Commission in 
denying jurisdiction and dismissing the complaint fwas er¬ 
roneous in law or constituted a denial by the Comimission 
of a plain jurisdiction conferred upon it by the Act tp Regu¬ 
late Commerce and Acts amendatory thereof and supple¬ 
mental thereto. 

Interveners deny that, under the law, the Commission 
had jurisdiction, plainly and palpably and beyond per- 
adventure, or otherwise, to consider, pass upon and decide 
the merits and issues presented to it in said complaint, and 
deny that, by failing and refusing to exercise jurisdiction, 
the Commissin acted in an arbitrary manner or con- 

184 trary to law, or deprived the relator of rights to 
which it was or is entitled under the law. 

Interveners deny that the Commission did not give any 
consideration to the merits and issues presented td it for 
determination in said complaint, or reached a conclusion 
plainly and clearly erroneous, or in any way erroneous, in 
denying its jurisdiction to consider and decide such issues 
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on the merits. Interveners deny that the Commission’s 
denial of jurisdiction was contrary to law or constituted 
a denial of the lawful rights of the relator; deny that, ex¬ 
cept for such relief as should be granted by the Commis¬ 
sion, but which the Commission refuses to grant, relator has 
no adequate judicial remedy other than by petition to this 
Court for a writ of mandamus; deny that this is the first 
application for a writ of mandamus against the Commission, 
but allege that, while this is the first application for a 
writ of mandamus to require the Commission to hear and 
pass upon the precise complaint, of which ‘‘ Exhibit 1” at¬ 
tached to said amended petition is a copy, the relator has 
heretofore, as will be hereinafter more fully set forth, ap¬ 
plied for a writ of mandamus to require the Commission 
to pass upon substantially the same complaint involving sub¬ 
stantially the same issues. 

X. 

None i of the admissions made by interveners herein as 
to the truth of facts alleged in the relator’s amended peti¬ 
tion is to be taken and considered as an admission that 
such facts are pertinent and relevant to the relief sought 
by relator in this case. On the contrary, interveners allege 
that said facts, even if true, are not relevant and do not 
constitute a basis upon which the Court could found a writ 
of mandamus. 

185 XI. 

• The order of the Interstate Commerce Commission dis¬ 
missing the complaint of the relator was a negative order 
and is not subject to review by the courts in a proceeding of 
mandamus or otherwise. 

xn. 

Interveners allege that, heretofore, in May, 1924, in a 
certain proceeding before the Interstate Commerce Com¬ 
mission, entitled “ Missouri-Kansas-Texas Railroad Com¬ 
pany v. Kansas City Terminal Railway Company, No. 
15682” the relator filed an intervening petition setting up 
substantially the same issues and praying substantially the 
same action from the Interstate Commerce Commission 
prayed in the complaint of the relator before the Interstate 
Commerce Commission in case No. 26876, referred to in the 
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amended petition herein. A copy of said intervening peti¬ 
tion is attached to answer of intervener, Kansas City Termi¬ 
nal Railway Company, to amended petition herein,j and in¬ 
terveners pray that it may be referred to with li^e effect 
as if quoted herein. Motions to dismiss said intervening 
petition were filed by the defendant and certaiu inter¬ 
veners in said case, and, afterwards, on the 10: day of 
November, 1925, the Interstate Commerce Commisjsion en¬ 
tered an order dismissing said intervening petition. Said 
case is reported in 104 I. C. C. at page 203, and interveners 
pray that the report and order of the Interstate Commerce 
Commission may be referred to with like effect as if set 
forth in full herein. Thereafter, on May 31, 1^33, the 
relator and another filed in this Court a petition iri and by 
which the relator prayed that a writ of mandamus be is¬ 
sued against the Interstate Commerce Commission to re¬ 
quire the Interstate Commerce Commission! to take 
186 jurisdiction of and pass upon the issues raise4 by said 
complaint in said case No. 15682; said cause in this 
Court being entitled “The United States of Am erica, ex 
rel Chicago Great Western Railroad Company and The 
Kansas City Southern Railway Company, Relators, v. Inter¬ 
state Commerce Commission, No. 82771.’ ’ A copy! of said 
petition in said cause No. 82771 is attached to answer of 
intervener, Kansas City Terminal Railway Company, to 
amended petition herein, and interveners pray that it may 
be referred to with like effect as if quoted herein. Your in¬ 
terveners in this cause were permitted by this Court to 
intervene in said cause No. 82771, and did intervene in said 
cause No. 82771. The Interstate Commerce Commission, 
as respondent, filed its return and answer to the petition 
for mandamus in said cause No. 82771, and your interveners 
and other interveners likewise filed answers to saiid peti¬ 
tion. Thereafter, a full hearing was held in this Court, and 
this Court did, on the 23rd day of June, 1933, dismiss on the 
merits the petition for madamus filed by the relator, and 
entered judgment for the respondent. Thereafter, the 
relator, took an appeal to the Circuit Court of Appeals of 
the District of Columbia, and the judgment of thi$ Court 
was affirmed by said Court of Appeals. The opiniop of said 
Court of Appeals is reported in 63 App. D. C. 215, 71 F. 
(2d) 336. Thereafter, the Supreme Court of the I United 
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States granted a writ of certiorari issued to said Court of 
Appeals (298 U. S. 545), and, thereafter, said cause was 
fully presented to the Supreme Court of the United States 
on brief and argument (the Summary of Argument con¬ 
tained in relator’s brief in the Supreme Court being at¬ 
tached hereto, marked “Exhibit A,” and interveners pray 
that it may be referred to with like effect as if quoted 

187 herein), and the Supreme Court of the United States 
States on January 7, 1935, affirmed the judgment of 

said Court of Appeals and the judgment of this Court; 
the opinion of said Court being reported in 294 U. S. 50. 
Interveners refer to and incorporate herein, with like effect 
as if set forth in full herein, the opinion of said Court of 
Appeals and the opinion of the Supreme Court, above re¬ 
ferred to, and pray that the same may be considered as a 
part of this answer. 

Interveners aver that the issues and questions of law re¬ 
lating to the jurisdiction and statutory power of the Inter¬ 
state Commerce Commission, attempted to be raised by the 
relator in its intervening petition filed before the Interstate 
Commerce Commission in case No. 15682, were substantially 
the same as the issues and questions of law relating to the 
jurisdiction and statutory power of the Interstate Com¬ 
merce Commission raised by the relator in its complaint 
filed before the Interstate Commerce Commission in said 
case No. 26876; that, if there were any issues or questions 
of law raised in the latter case not raised in the former, 
such were available to the relator and might have been 
raised in the former proceeding. 

Interveners also aver that the issues and questions of 
law, attempted to be raised by the relator in its amended 
petition herein, were raised and submitted to this Court 
and the Court of Appeals, and to the Supreme Court in 
said former mandamus suit No. 82771, and were fully 
briefed and argued, and were decided adversely to the 
relator by this Court, by said Court of Appeals and by the 
Supreme Court; that, if there are any issues or questions 
of law now sought to be raised, which were not 

188 raised in the former case, said issues and questions 
of law were within the scope of said former case and 

could and might have been raised in said former case. In 
consequence, the issues involved herein have heretofore been 
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fully adjudicated and decided and are res ad judicata at 
between the parties and cannot now be relitigated in this 
suit. 

xirr. 

Interveners allege that by its amended petition relator 
seeks to have this Court authorize and direct the Interstate 
Commerce Commission to take jurisdiction to deterpaine as 
to whether or not relator may remain proprietor of the 
Terminal Company, through stock ownership and the 
Operating Agreement, with all of the rights and privileges 
growing out of that proprietorship, and at the sapie time 
permit it to avoid the terms of the contract under which 
it became a proprietor; that relator’s amended petition 
amounts to a plea for reformation of the Operating Agree¬ 
ment, or a nullification or modification of the Operating 
Agreement, and the Interstate Commerce Commission has 
no power or jurisdiction to reform, nullify or modify the 
Operating Agreement. Interveners further allege that 
neither any paragraph of Section 3 of the Interstate Com¬ 
merce Act, as amended by the Transportation Act of 1920, 
nor any of the provisions of Sections 1, 3, 5,12,13,15(a) or 
20 of the Interstate Commerce Act, or any of them, nor 
any other provision of the Interstate Commerce Xct, nor 
any other Act of Congress whatsoever gives the Interstate 
Commerce Commission any power to modify, supersede, 
nullify or ignore existing contracts between carriers in re¬ 
gard to the use of terminal facilities or any other contracts 
executed by carriers in their proprietary capacities. 

189 XIV. 

i 

Interveners allege that if any paragraph of Section 3 of 
the Interstate Commerce Act, as amended by the Transpor¬ 
tation Act of 1920, or any of the provisions of Sections 1, 
3, 5, 12, 13, 15a and 20 of the Interstate Commejrce Act, 
or any of them, or any other provision of the Interstate 
Commerce Act or of any other Act of Congress, purported 
to give the Interstate Commerce Commission afiy such 
power, then such Act of Congress or provision thereof is 
unconstitutional and void and in violation of Sections 1 and 
2 of Article III of the Constitution of the Unitejl States 
and of the Fifth Amendment to the Constutition of the 
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United States. Interveners further allege that any order 
made by the Interstate Commerce Commission granting the 
relief prayed in the complaint filed by relator with the Inter¬ 
state Commerce Commission in said case No. 26876 (“Ex¬ 
hibit 1” to the amended petition herein) would operate to 
deprive interveners of their property without due process 
of law, in violation of the Fifth Amendment to the Constitu¬ 
tion of the United States, and is beyond the power and 
jurisdiction of the Interstate Commerce Commission. 

XV. 

Any attempt by the Interstate Commerce Commission to 
grant the relator the relief prayed in the complaint filed 
before the Interstate Commerce Commission in said case 
No. 26876 (“Exhibit 1” to the amended petition herein) 
would be invalid and in violation of Section 1 of Article I 
of the Constitution of the United States vesting all legis¬ 
lative powers in the Congress of the United States and in 
violation of Sections 1 and 2 of Article III of the Constitu¬ 
tion of the United States vesting all judicial powers in the 
Supreme Court and in such inferior courts as Con- 
190 gress may from time to time ordain and establish, 
and, if the Interstate Commerce Act or any Act of 
Congress should be interpreted so as to grant such a power 
or right to the Commission, it is invalid and in violation of 
said provisions of the Constitution of the United States in 
that it would amount to an unlawful delegation of legis¬ 
lative power or an unlawful invasion of the judicial power 
or both, in violation of said provisions of the Constitution of 
the United States. 

XVI. 

Interveners aver that the Interstate Commerce Commis¬ 
sion did not have and does not now have any jurisdiction 
or power under any Act of Congress, or otherwise, to pass 
upon and determine the issues raised by the relator’s com¬ 
plaint in said case No. 26876 (“Exhibit 1” to the amended 
petition herein). Interveners also aver that, if there were 
any doubt as to the lack of jurisdiction in the Commission 
(which your interveners deny), the Commission itself de¬ 
cided that it did not have jurisdiction and the Interstate 
Commerce Commission was clearly not plainly or palpably 
wrong in refusing to take jurisdiction, and its order dis- 
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missing the complaint of the relator is not subject to re¬ 
view by a writ of mandamus. 

191 WHEREFORE, interveners pray that tljiis Court 
enter judgment denying the writ of mandamus and 

dismissing the relator’s amended petition. 

Respectively submitted,I 

CHARLES H. WO'ODS 
R. S. OUTLAW 
BRUCE SCOTT 
WALTER MCFARLAND 
W. F. DICKINSON 
WALLACE T. HUGHES 
J. M. SOUBY 
H. H. LARIMORE! 

F. W. CLEMENTS 

Attorneys for Interveners . 

192 State of Illinois 

County of Cook , ss: 

• 

E. J. Engel, being first duly sworn, deposes and £ays that 
he is Executive Vice-President of The Atchison^ Topeka 
and Santa Fe Railway Company, one of the interveners 
herein; that he has read the within and foregoing answer 
to the amended petition of relator, and knows the!contents 
thereof and the matters and things therein stated, land that 
the same are true as he verily believes. 

J. ENGEL | 

Subscribed and sworn to before me this twenty-fourth 
day of October, 1936. 

RUDOLPH G. RYIj)IN 

(Seal) Notary Public within and for 

said County and State . 

My commission expires September 19, 1938. 

193 t( Exhibit A” \ 

Summary of Argument . j 

(1) The question of whether or not the Commission exer¬ 
cised jurisdiction when it dismissed the intervening peti¬ 
tions filed with it by petitioners is one to be determined upon 
a consideration of the situation existing when the order of 
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dismissal was made, the matters taken into consideration by 
the Commission before it entered its order and the language 
it used in stating the conclusions reached by it. A con¬ 
sideration of these matters compels the conclusion that in 
dismissing those intervening petitions the Commission 
denied its power and jurisdiction to consider on their merits 
the issues presented thereby and that in any case, it only 
took such jurisdiction as was necessary for it to decide that 
it did not have power and jurisdiction to decide the issues 
upon the merits. 

(2) If the Commission had the power and jurisdiction 
claimed for it, its manifest duty was to determine the 
merits of the issues presented to it by petitioners’ inter¬ 
vening petitions upon their merits. Instead of so doing, it 
held that it did not have the power and jurisdiction invoked. 
Under these circumstances mandamus was the proper 
method of enforcing petitioners’ rights. Any denial by the 
Commission of a power vested in it by the Interstate Com¬ 
merce Act is subject to correction through mandamus. 

(3) The Commission had the power and jurisdiction to 
consider and determine the merits of the issues presented 
to it by the intervening petitions of petitioners for the fol¬ 
lowing reasons: 

(a) That power is specifically conferred upon the Com¬ 
mission by paragraphs 1 and 3 of Section 3 which prohibit 
every form of discrimination and prejudice and grant to 
the Commission power to deal therewith. One claim made 
to the Commission was that the situation existing under the 
operating agreement relating to the use of the facilities 
of the Terminal Company was that it was discriminatory 
against and prejudicial of the rights of petitioners. 

(b) The Commission also had the suggested power under 
paragraph 4 of Section 3 of the Interstate Commerce Act 
since under that part of the law, the right to fix the fair 
compensation to be paid for the use of terminal facilities by 
a railroad not owning them is coordinate with and a part 
of the power to require such use. 

(c) The Commission also had the suggested power under 
other sections of the Interstate Commerce Act. The exist¬ 
ing situation demonstrates not only a prejudice and dis¬ 
crimination against petitioners, but the imposition upon it 
of undue burdens upon their interstate commerce. The pre- 
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vention and removal of such burdens is one of the Com¬ 
mission’s most important functions and jurisdiction to that 
end inheres in almost every section of the Act conferring 
power and authority upon the Commission. 

(d) The character of relief sought by petitioner^ before 
the Commission confirms the suggested jurisdiction and 
power of the Commission, since the undisputed fac'^s show 
that the payments which petitioners are now required to 

make for their use of the facilities of the Terminal 
194 Company constitute not only a prejudice of ^nd dis¬ 
crimination against them but also an undue j burden 
upon their interstate commerce. 

(e) The existence of the operating agreement under 
which petitioners make the payments now required bf them 
for their use of the facilities of the Terminal Compahy does 
not and cannot affect the power of the Commission!to deal 
with such payments. No violation of the Interstate Com¬ 
merce Act is rendered immune from the regulatory author¬ 
ity of the Commission merely because it results f][om the 
operation of a pre-existing contract. 

(f) The status of petitioners as stockholders of the 
Terminal Company does not and cannot limit the pbwer of 
the Commission since all payments made by petitioners to 
the Terminal Company are paid as compensation f j>r their 
use of the facilities of the Terminal Company, and not be¬ 
cause of their status as stockholders of that compahy. 

(g) The exercise of jurisdiction by the Commission will 
not adversely affect any public interest. The holders of 
securities issued by the Terminal Company are not ^nd can¬ 
not be interested in the sources from which that company 
draws the revenue with which to meet its obligations. Peti¬ 
tioners have never asked for any order which would affect 
or impair in any way the obligations of the Terminal Com¬ 
pany to the holders of its securities. 

(4) Petitioners have not been guilty of such laches as 
would require a denial of the writ prayed for. Tfhe dis¬ 
posal of the case on the ground of laches would deny to peti¬ 
tioners that determination with respect to the Commission’s 
jurisdiction to which they are entitled. In any case, any de¬ 
lay of which petitioners may have been guilty, Jias not 
damaged any party to the proceeding except theijnselves, 
and since there is involved a question of public interest, the 
defense of laches may not prevail. 
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(5) The case is not moot because of the entry of an order 
by the Commission in the proceeding pending before it upon 
the application of Missouri-Kansas-Texas Railroad Com¬ 
pany. Petitioners are still entitled to a determination of the 
issues presented by their petitions filed with the Commis¬ 
sion. Any order made by the Commission in the proceeding 
before it is not final in the sense that a court judgment is 
final and the case cannot, therefore, be said to be moot 
merely because the Commission has made an order with 
respect to one branch of the case pending before it. 

195 Demurrer to Answers of Respondents and 
the Interveners to the Amended Petition. 

Filed November 9—1936 

Now comes The Kansas City Southern Railway Com¬ 
pany, relator herein, and demurs to the answers filed herein 
to the amended petition by respondent, Interstate Com¬ 
merce Commission, and by the interveners, Kansas City 
Terminal Railway Company, Atchison, Topeka and Santa 
Fe Railway Company, Chicago, Rock Island and Pacific 
Railway Company, F. 0. Lowden, J. H. Gorman, and J. B. 
Fleming, Trustees, Union Pacific Railroad Company, 
Chicago, Burlington and Quincy Railroad Company, and 
Missouri Pacific Railroad Company, Guy A. Thompson, 
Trustee, and for cause of demurrer says that the answers of 
said respondent and said interveners are bad in substance. 

For reasons for said demurrer and the matters of law 
intended to be argued in support thereof, the relator assigns 
the following: 

1. The amended petition herein states a cause of action 
and the answers of respondent and interveners admit the 
essential allegations of said amended petition and make no 
material allegations of fact in contravention thereof. 

2. Under the admitted facts the law requires that the 
Interstate Commerce Commission exercise the jurisdiction 
which it has heretofore failed and refused to exercise and 
that by failing and refusing to so exercise its said power 
and jurisdiction, the said Commisson has inflicted upon 
the said relator an injury for which there is no adequate 
remedy other than a writ of mandamus from this Court 
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requiring the said Commission to exercise its said jurisdic¬ 
tion. 

SAMUEL W. MOORE 
FRANK H. MOORE 
A. F. SMITH 
T. P. LITTLEPAGR 
Attorneys for Relator. 


196 Memorandum Overruling Demurrer to Answers. 

Filed February 9 1937 j 

*♦***#**# 

i 

This is a mandamus proceeding wherein the relator, The 
Kansas City Southern Railway Company, seeks a writ of 
mandamus to compel the respondent, Interstate Coinmerce 
Commission, to take jurisdiction of a complaint file^ before 
it (Docket No. 26876) and which the Commission dismissed 
for want of jurisdiction on November 11th, 1935 (211 I. C. 
C. 291). By leave of court, certain other carriers, being the 
so-called large users of the Kansas City terminal facilities, 
intervened as respondents, as did also the Kansas City 
Terminal Railway Company. 

The matter is now before the court upon the amended 
petition, the answer of the Commission, the answers of the 
interveners, and the relator’s demurrer to said answers. 

The proceedings before the Commission, known hs Dock¬ 
et 26876, presented a situation arising out of the cbustruc- 
tion of the Kansas City Union Station and other terminal 
facilities in Kansas City, Mo.-Kans. 

Prior to the year 1906 ten railroads entering j Kansas 
City had used a union depot, and because of the inadequacy 
of that depot and the public demand for better facilities, 
these railroads organized the Kansas City Terminal Rail¬ 
way Company, one of the intervening respondents j here, as 
a common carrier railroad with an authorized capitalization 
of $30,000,000, which was later increased to $50,000^000, and 
for which stock they subscribed in equal shares. 

On June 12th, 1909, an agreement was enteredj into by 
and between the intervening respondent, Kansas City 
Terminal Railway Company, the ten lines, and thq Illinois 
Trust and Savings Bank as trustee. This agreement was 
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supplemented January 24th, 1910 by the inclusion 

197 of the relator, Kansas City Southern Railway Com¬ 
pany, on equal terms with the original lines. 

The original and supplemental agreements comprise what 
is known as the operating agreement. As summarized by 
Mr. Justice Roberts in U. S. v. Interstate Commerce Com¬ 
mission, 294 U. S. 50, 53, this operating agreement, among 
other things, provides “for the construction, maintenance 
and operation of the terminal and its use by the proprietary 
companies throughout a term of two hundred years; equal 
ownership of the terminal company’s stock; the admittance 
of other railroads on equal terms as to ownership of stock 
and use of the property by consent of two-thirds of the par¬ 
ticipants not in default under the agreement; issuance and 
sale of the terminal company’s bonds secured by mortgage 
on its property; payment by each proprietary road of an 
equal share of taxes and governmental charges of the com¬ 
pany and of interest and principal of its mortgage in¬ 
debtedness; payment of a defaulting railroad’s share of 
these charges by the remaining proprietaries in equal 
shares; exclusion of any defaulting road from the use of the 
facilities; the sharing of expenses of maintenance and 
operation by the using companies in proportion to each 
one’s use.” 

Coincident with the execution of the operating agreement 
a stock-trust agreement was executed between the Termi¬ 
nal Company and the ten, now twelve, proprietary lines, 
and the Pioneer Trust Company of Kansas City. It pro¬ 
vided for the transfer of the shares of the Terminal Com¬ 
pany’s stock and of such further shares as should be 
offered to and subscribed for by those lines from time to 
time to the Trust Company, in trust for the purpose of 
carrying out the provisions of the operating agreement and 
as security for their performance with provisions against 
acquisitions of such stock by outside interests. 

The new union station was completed and opened 

198 fpr business on November 1st, 1914. 

Subsequently, the Missouri, Kansas and Texas 
Railway Company, one of the proprietary companies and 
a party to the agreements described, went into receivership 
and most of its railway lines were purchased at a judicial 
sale by the Missouri-Kansas-Te.xas Railroad Company. 
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Pursuant to an order of court, allowing it the privilege, the 
purchasing Railroad Company elected not to become one 
of the proprietary companies of the Terminal Railway Com¬ 
pany as its predecessor had been. On the lOthj day of 
March, 1924 it filed its petition with the Interstate Com¬ 
merce Commission under paragraph (4) of Sectibn 3 of 
the Interstate Commerce Act wherein it sought ah order 
authorizing it to use designated portions of the unjLon pas¬ 
senger station and the freight terminals of the Terminal 
Railway Company as Kansas City, Missouri-Kahsas. 

The petition alleged that the terms imposed upon the peti¬ 
tioner for its use of the terminals were unjust, inequitable 
and burdensome in that by the operating agreement each 
of the proprietary lines parties to said agreement is re¬ 
quired to pay one-twelfth of the interest and of the taxes, 
without regard to the extent of the use of the terminal by 
each such company. That as a small user of the terminal 
facilities, its payment for interest and taxes is oulj of pro¬ 
portion to its use. 

In that proceeding all the other users of the terminal filed 
petitions in intervention. Five of these, known as tbe larger 
users, opposed the relief sought; the others, small users, 
in which group the relator here belongs, sought the same 
relief that the Missouri-Kansas-Texas Railroad Company 
sought, and also urged that to grant the relief to tjiat com¬ 
pany alone would aggravate the situation and unlawfully 
discriminate against the other users. 

199 After extensive hearings the Commission made 
and issued its report, dated November lQth, 1925 
(104 I. C. C. 203), dismissing the petition of the so-called 
small users, which included the petition of the relator here, 
on the ground of lack of jurisdiction. Subsequently, a 
petition for rehearing was denied. Thereafter, thb Kansas 
City Southern Railway Company, who is the relator here, 
and the Chicago Great Western Railroad Company filed a 
petition in this court for a writ of mandamus to coinpel the 
Commission to assume jurisdiction. This petition was 
denied and, on appeal to the Court of Appeals for the Dis¬ 
trict of Columbia, the judgment of the lower court was af¬ 
firmed. U. S. v. Interstate Commerce Commission, 63 App. 
D. C. 215, 71 Fed. (2d) 336. The judgment of the Court of 
Appeals was affirmed by the Supreme Court of thb United 
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States January 7th, 1935. U. S. v. Interstate Commerce 
Commission, 294 U. S. 50. 

Shortly following the decision in TJ. S. v. Interstate Com¬ 
merce Commission (supra), and on February 18th, 1935, the 
Kansas City Southern Railway Company, the relator here, 
filed its complaint with the Interstate Commerce Commis¬ 
sion against the Kansas City Terminal Railway Company, 
an intervening respondent here, and eleven other railroads 
which, with the Kansas City Southern, use the station and 
other terminal facilities at Kansas City, Mo.-Kans. In this 
complaint it is alleged in substance that the payment by the 
complainant of its equal share of annual interest and taxes 
pursuant to the terms of the operating agreement is un¬ 
just, inequitable, and discriminatory in view of the com¬ 
paratively small use it makes of the terminal facilities, and 
constitutes an undue prejudice to and burden upon its inter¬ 
state commerce, and is calculated to seriously impair, if 
not to destroy, its ability to render adequate and efficient 
transportation service and will lessen its ability to serve 
interstate commerce. 

200 The complaint further alleges on information and 
belief in paragraph X u# * * that the public interest 
requires that the interstate transportation furnished by 
complainant * * * shall be subject to such reasonable and 
necessary expenses of operation as are properly attributable 
thereto, and that neither the complainant nor any other 
carrier shall be subject to excessive, discriminatory or 
burdensome costs of operation, however incurred or created, 
which burden or prejudice the conduct of its interstate 
transportation, or which tend to disable it from performing 
its public duties under the law as aforesaid; that the public 
interest requires any carrier, such as the larger users of 
the facilities of the Terminal Company, to pay and charge 
to its own operating costs all expenses fairly, justly and 
equitably attributable to its own operations, and prohibits 
it from transferring to any other carrier or carriers * * * 
such proper, lawful and just expense of operation; that 
in all inter-carrier contracts allocating or apportioning, in 
their own discretion, costs of operation between the parties 
thereto, and, in particular, in long term contracts such as 
the one in question, extending over a period of 200 years, 
the law writes in a term or condition that such contracts 
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are subject to modification or annulment in the exercise of 
public regulation, as right and justice may require, when¬ 
ever the effect of such contracts, or the conduct of opera¬ 
tion thereunder becomes contrary to or in conflict mth the 
public interest; * * *.” 

It is further alleged that the Commission is clothed with 
power to remove any undue burden, prejudice and dis¬ 
crimination, such as imposed by the operating agreement 
upon the complainant and other small users, and that such 
power “inheres in the various grants of power ihade by 
Congress to the Commission, and particularly in Sections 
1, 3, 5, 12, 13, 15a and 20 of the Interstate Cqmmerce 
Act.” . | 

201 The prayer in general is that the Commission 
enter an order directing the Terminal Company to 
“cease and desist” from requiring payment from the com¬ 
plainant and the small users of proportions of interest and 
taxes in excess of or less than those found by the Commis¬ 
sion to be just and reasonable, when measured on a user 
basis. 

Cross-complaints, seeking the same relief as may be ac¬ 
corded the complainant, were filed by several of the de¬ 
fendants. The defendant, Kansas City Terminal Pailway 
Company, filed motions to dismiss and pleas to the jurisdic¬ 
tion and in bar and answers to the original and | each of 
the cross-complaints. Others of the defendants filed motions 
to dismiss and answers to the original and cross-complaints. 

The motions to dismiss and pleas to the jurisdiction 
were based on the grounds, (1) that there is no statutory 
power granted by Congress to grant the relief which the 
complainants seek; (2) that an interpretation of the Inter¬ 
state Commerce Act which would authorize the granting of 
the relief sought would render the act unconstitutional; 
and (3) that the issues raised by the complainant have al¬ 
ready been adjudicated by the Commission in Missouri- 
K-T R. Co. v. Kansas City Term. Ry. Co., 104 I. CL C. 203. 

In disposing of the contention of the complainant that 
“it is the established policy of Congress, as embodied in the 
Act, to preserve the earning capacity and to conserve the 
financial resources of individual carriers to the end that 
they may provide efficient and economical transportation 
service, and that in aid of this policy the Commission is 
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vested with authority to prevent or remove unlawful pre¬ 
judice to, undue burdens upon, or illegal obstructions to 
their interstate commerce such as those alleged in the com¬ 
plaints/’ the Commission said: 

202 i‘While the act does disclose a policy of Congress 
of the nature alleged by complainants, and when this 
Commission acts in response to some duty imposed or au- 
thoritv created bv the act it must act in such manner as to 

V 

give effect to the legislative purpose, we must reject com¬ 
plainant’s contention that we can assume jurisdiction and 
act to carry out that policy independently of some duty im¬ 
posed or authority created by the act. We are invested 
with no roving commission to carry out the policy of Con¬ 
gress ; our powers are those delegated to us by the various 
sections of the Interstate Commerce Act and other acts 
which define the standards of right and obligation and dele¬ 
gate to us the function of finding the facts, determining the 
issues, and making the regulations necessary to give effect 
to those standards. We have hereinabove examined the 
sections of the act relied upon and found therein no dele¬ 
gation of autority to act upon the state of facts herein pre¬ 
sented. Statements of the courts above quoted as to our 
extensive powers to carry out the legislative intent were 
made in connection with our exercise of powers under spe¬ 
cific provisions of the act. We cannot, in order to carry out 
what we conceive to be the legislative intent, exercise 
powers which are neither expressly delegated, nor reason¬ 
ably necessary in order to effectuate powers which are ex¬ 
pressly delegated.” (211 I. C. C. 304). 

The motions of the defendants were sustained by the 
Commission on the ground of lack of jurisdiction and the 
complaints were dismissed. There was an application for 
a rehearing which was denied. 

The petition for mandamus was filed in this court on 
June 8th, 1936. An amended petition was filed September 
28th, 1936. By this petition, the relator seeks an order 
directing the Interstate Commerce Commission to set aside 

S and vacate its order of November 11th, 1935, dismissing its 
complaint, and to consider and decide the issues raised by 
that complaint upon their merits. 

The Commission and the interveners filed answers to the 
relator’s amended petition, and the relator demurred to 
these answers. There is no dispute as to the facts. 
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The demurrer to the answers raises the question whether 
the Commission plainly and clearly has jurisdiction! to enter¬ 
tain the complaint. 

We are not here concerned with the merits of the 

203 controversy. It may be conceded that in ^heir ap¬ 
plication, the terms of the operating agreeknent im¬ 
pose undue burdens and hardships upon the sma^l user of 
the terminal facilities, and that it is inequitable tk> compel 
them to share equally the taxes and interest changes with 
the larger user. In disposing of the demurrer the principles 
of law relating to the remedy by mandamus mitst be in¬ 
voked. 

The Interstate Commerce Commission is the j adminis¬ 
trative body created by the Congress for the purpose of 
regulating interstate commerce. The Commission is 
clothed with such powers in that respect as are Expressly 
delegated to it or are reasonably necessary in order to ef¬ 
fectuate the powers which are so expressly delegated. 

Mandamus will not issue where its effect will be to dictate 
to an officer in the exercise of a discretionary function, or 
to serve the purpose of a writ of error. Furthermore, 
where an officer’s action involves the exercise of his dis¬ 
cretion and judgment in the construction and interpretation 
of a statute, mandamus will not issue to compel him to act 
upon one construction rather than another. Decature v. 
Paulding, 14 Pet. 497; Gaines v. Thompson, 7 Wall. 347; 
U. S. ex rel. Dunlap v. Black, 128 U. S. 40; U. j3. ex rel. 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316; Ness v. Fisher, 
223 U. S. 683; U. S. ex rel. Hall v. Payne, 254 tf. S. 343; 
Wilbur v. U. S., 281 U. S. 207; Interstate Commerce Com¬ 
mission v. New York, N. H. & H. R. Co., 287 U. S. 178. 

“Where the duty in a particular situation is So plainly 
prescribed as to be free from doubt and equivalent to a 
positive command it is regarded as being so far nqinisterial 
that its performance may be compelled by mandamus, un¬ 
less there be provision or implication to the contrary.” 
Wilbur v. U. S., supra, 218-219. 

204 “If beyond peradventure the Act does hot confer 
upon the Commission the power invoked by a com¬ 
plainant, the writ will not be granted. If on the ot^er hand, 
power and authority are plainly found in the Act, and the 
Commission erroneously refuses to exercise such power and 
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authority, mandamus is the appropriate remedy to com¬ 
pel that body to proceed and to hear the case upon the 
merits * * * .” U. S. v. Interstate Commerce Commission, 
supra, at page 61. 

It would unduly prolong this opinion to review the report 
of the Commission discussing the various sections of the 
Act relied on to justify jurisdiction. Under the heading 
“Source of Power to Grant the Relief Sought,” (2111. C. C. 
296) the Commission considered these sections in detail, 
and concluded that the Congress had failed to delegate 
authority to it to consider and determine the merits of the 
complaint. 

There is quoted above that part of the report which dis¬ 
claims any inherent power to grant the relief demanded. 
The Commission held that it had no “roving commission to 
carry out the policy of Congress,” but that in the exercise of 
delegated powers it was required to give effect to such 
policy. 

The report of the Commission indicates that “its con¬ 
clusion was not so clearly erroneous as to call for the exer¬ 
cise of the extraordinary power involved in the issuance of 
mandamus.” 

The Act does not “beyond peradventure” confer juris¬ 
diction upon the Commission to entertain the complaint 
and decide it upon the merits. On the contrary, such power 
and authority are not expressly delegated. The so-called 
“pervasive spirit of the Act” is of no avail. Therefore, 
applying the well settled principles of the law of mandamus, 
the court is of the opinion that the writ should not issue. 

The demurrer to the answers also presents the 
205 question of res judicata . The answers relied upon 
the judgment of this court in U. S. ex rel. Chicago 
Great Western Railroad Company et al. v. Interstate Com¬ 
merce Commission, Law Number 82,771 on the Dockets of 
this court, which was affirmed by the Court of Appeals for 
the District of Columbia and by the Supreme Court of the 
United States, 63 App. D. C. 215 and 294 U. S. 50, cited 
supra. This litigation had to do with the proceedings insti¬ 
tuted before the Commission by the Missouri-Kansas-Texas 
Railroad Company wherein it sought an order authorizing 
it to use the union station and terminal facilities of the 
Terminal Railway Company at Kansas City, Mo.-Kans. 
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The relator here, among other carriers, intervened in that 
proceeding. The Commission dismissed the intervening 
petition of the relator for want of jurisdiction. The [relief 
sought was substantially the same as that demanded by the 
complainant in the proceeding now under review. There, 
as in the latter proceeding, the operating agreement Vas at¬ 
tacked and on substantially the same grounds, that is, in the 
first case, the right to relief was mainly predicated j upon 
Sections 1 and 3 of the Act, whereas in the latter, the com¬ 
plaint relied chiefly upon the alleged power of the j Com¬ 
mission to remove burdens upon interstate commerce. In 
other words, the issue involved in the first case was 

' I 

whether the Commission clearly and beyond peradventure 
of doubt had power under the Act to readjust the pay¬ 
ments of the proprietary companies in disregard <j>f the 
operating agreement. That is the issue here, notwithstand¬ 
ing that other and additional reasons are now urged id sup¬ 
port of the jurisdiction of the Commission. 

“It is well settled that a final judgment rendered upon 
the merits of an application for a peremptory writ of man¬ 
damus comes within the principle of res judicata , and is a 
bar to another application for the same writ by thq same 
party under the same circumstances, or to another 
206 action involving the same issues and in which the 
same relief is sought.’ ’ 34 C. J. §1173, p. 760. j 

The rule of res judicata not only concludes the questions 
raised, but also extends to and concludes all questions which 
could have been raised. 28 C. J. §726, p. 947. 

The court is of opinion that the answers setting up res 
judicata are sufficient. ] 

The demurrer to the answers is overruled. 

0 R LUHRING 
Justice . 

February 9th, 1937. j 

I 

Judgment 

Filed February 17 1937 j 

• * , # • # # * • • 

This cause having heretofore come on to be heard upon 
the amended petition and the exhibits thereto attached, the 
answer of the respondent to said petition as amended, the 


i 
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answers of the interveners to the said petition as amended, 
the exhibits attached to said answers, and the demurrer of 
the relator to the said answers, and upon consideration 
thereof it is ordered and adjudged this 17th day of Febru¬ 
ary, 1937, that said demurrer be and the same is hereby 
overruled. 

Thereupon the relator, by its attorneys, electing to stand 
upon its demurrer, it is ordered and adjudged that the 
amended petition herein be and the same is hereby dis¬ 
missed. 

0 R LUHRING 

i Justice . 

207 From the foregoing judgment the relator, by its 
attorneys, in open court noted an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, which is hereby allowed upon the filing of bond for 
costs in the sum of $100.00, with leave to deposit the sum of 
$50.00 in cash with the Clerk, in lieu thereof. 

! O R LUHRING 

Justice 


Memorandum 


February 19-1937. 

$50 deposit by Littlepage in lieu of Bond on Appeal. 


208 1 Assignment of Errors 

Filed February 19 1937 

###*•#*** 

Now comes the relator, The Kansas City Southern Rail¬ 
way Company, and says that the District Court of the 
United States for the District of Columbia erred herein in 
the following particulars, which upon its appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia, said relator assigns as errors: 

(1) The court erred in overruling relator’s demurrer to 
the answers of the respondent and the interveners, and in 
dismissing relator’s amended petition. 
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(2) The court erred in refusing to hold that paragraphs 
(1) and (3) of Section 3 and paragraph (1) of Section 13 
of the Interstate Commerce Act plainly and clearly in¬ 
vested the Commission with jurisdiction to entertain, hear 
and decide relator’s complaint, Exhibit 1 to its ^mended 
petition. 

(3) The court erred in holding that the report of the 
Commission in 211 I.C.C. 291 was not so clearly erroneous 
as to call for the exercise of the extraordinary ppwer in¬ 
volved in the issuance of mandamus. 

(4) The court erred in holding that the Interstate Com¬ 
merce Act does not beyond peradventure confer jurisdic¬ 
tion upon the Interstate Commerce Commission tp enter¬ 
tain the complaint, Exhibit 1 to the amended petition 
herein, and decided it upon its merits. 

(5) The court erred in refusing to hold that power and 
authority are plainly found in the Interstate Commerce Act 

conferring jurisdiction upon the Interstaie Corn- 
209 merce Commission to entertain and decide the issues 
tendered in relator’s complaint before the Interstate 
Commerce Co mmi ssion, Exhibit 1 to the amended j petition 
herein, and that the Commission erroneously refused to ex¬ 
ercise such power and authority, and that relator was en¬ 
titled to the remedy of mandamus to compel the Commis¬ 
sion to proceed and hear the complaint upon its merits. 

(6) The court erred in holding that relator was not en¬ 
titled to a writ of mandamus. !. 

(7) The court erred in holding that the answers of the 
respondent and the interveners setting up res adjudicata 
were sufficient. 

(8) The court erred in holding that the same claim or 
demand is involved in relator’s amended petition as was in¬ 
volved in the prior suit in the Supreme Court of Ithe Dis¬ 
trict of Columbia, Law No. 82771, in which the court de¬ 
nied a writ of mandamus, its judgment being affijrmed by 
the Court of Appeals for the District of Columbia,! 71 Fed. 
(2d) 336, and by the Supreme Court of the United States, 

294 U. S. 50. ! 

(9) The court erred in holding that the relief sought by 
relator in its intervening petition in the Missouri-Kansas- 
Texas Bailroad Company case, 104 I.C.C. 203, was sub¬ 
stantially the same as that demanded by relator in the com- 
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plaint before the Interstate Commerce Commission, Ex¬ 
hibit 1 to the amended petition herein. 

(10) The court erred in holding that the issues in the 
first mandamus case above referred to were substantially 
the same as the issues involved in the amended petition 
herein. 

(11) The court erred in holding that the issues in the re¬ 
lator’s intervening petition in the Missouri-Kansas-Texas 
Railroad Company case, 104 I.C.C. 203, were substantially 
the same as the issues tendered in relator’s complaint, Ex¬ 
hibit 1 to its amended petition herein. 

(12) The court erred in holding that relator, as inter- 
venor in the Missouri-Kansas-Texas Railroad Corn- 

210 pany case, 104 I.C.C. 203, did raise or could have 
raised the same or substantially the same issues in 
that case as were raised in the complaint, Exhibit 1 to re¬ 
lator’s amended petition herein. 

(13) The court erred in sustaining the plea of res ad judi¬ 
cata contained in the answers of the respondent and the in¬ 
terveners. 

F. H. MOORE 
A. F. SMITH 
SAMUEL W. MOORE 
Attorneys for Relator . 

Service of the above assignment of errors is hereby ac¬ 
knowledged this 17th day of February, 1937. 

EDWARD M. REIDY 
DANIEL W. KNOWLTON 
Attorneys for Interstate Com¬ 
merce Commission . 

Feby 18/37 

F. W. CLEMENTS 
Attorney for Interveners . 


211 Designation of Record 

Filed February 19 1937 

•****•#•* 

Relator having perfected an appeal herein to the United 
States Court of Appeals for the District of Columbia, 
hereby requests the Clerk of the District Court of the 
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United States for the District of Columbia to prepare a 
transcript of the record on appeal, including the following 
papers and proceedings, to-wit: 

(1) Amended petition and Exhibits 1 and 2 attached 
thereto. 

(2) Buie to show cause. 

(3) Answer of Interstate Commerce Commission to 
amended petition of relator and the exhibit attached to said 
answer. 

(4) Petition of Kansas City Terminal Railway Company 
for leave to intervene as respondent, and ordei entered 
thereon. 

(5) Answer of intervener, the Kansas City Te rminal 
Railway Company, to amended petition and the exhibits at¬ 
tached to the said answer. 

(6) Petition of The Atchison, Topeka and Santa Fe Rail¬ 
way Company, The Chicago, Rock Island & Pacific Railway 
Company, F. 0. Lowden, J. E. Gorman and J. B. {Fleming, 
Trustees, Union Pacific Railroad Company, Chicago, Bur¬ 
lington & Quincy Railroad Company and the Mis- 

212 souri Pacific Railroad Company, Guy A. Thompson, 
Trustee, for leave to intervene as respondent, and 
order entered thereon. 

(7) Answer of The Atchison, Topeka and Santa Fe Rail¬ 
way Company et al., interveners, to amended petition of re¬ 
lator with any exhibits attached thereto. 

(8) Demurrer of relator to answers of the Interstate 
Commerce Commission and interveners, Kansas City Ter¬ 
minal Railway Company et al. 

(9) Opinion of the court filed herein. 

(10) Order overruling demurrer of relator, dismissing 

amended petition and allowing appeal. i 

(11) Assignment of errors. 

(12) This designation. ! 

F. H. MOORE 
A. F. SMITH 
SAMUEL W. MOORE 
Attorneys for Relator . 


i 
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Service of the above designation is hereby acknowledged 
this 17th d.ay of February, 1937. 

EDWARD M. REIDY 

DANIEL W. KNOWLTON 
Attorneys for Respondent . 

Feby 18/37 

F. W. CLEMENTS 
Attorney for Interveners . 

213 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 212, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 87607 at Law, wherein 
The United States of America ex rel. The Kansas City 
Southern Railway Company is Relator and Interstate Com¬ 
merce Commission is Respondent, as the same remains 
upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 7th day of April, 1937. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 6952. The United States of 
America: ex rel. The Kansas City Southern Railway Com¬ 
pany, Appellant, vs. Interstate Commerce Commission et al. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Apr 12 1937. Moncure Burke, Clerk. 
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UNITED STATES OF AMERICA EX REL. THE 
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1. The Operating Agreement.I. 7 

2. The undue or unreasonable prejudice Or dis¬ 

advantage and preference or advantage cheated 
by the grossly disproportionate and dis¬ 

criminatory payments for the use of the 
terminal facilities exacted under the Operat¬ 
ing Agreement.L. 16 

3. Facts of record showing there is no merit or 

substance in the plea of res judicata... i. 22 

. 

Specification of Errors Relied on by Appellant.... 27 

i 

Argument: 

I. Repeated decisions of the Supreme Court 
establish beyond controversy that one |of the 
important purposes of Section 3 (1), of the 
Interstate Commerce Act, is to make unlaw¬ 
ful “an unreasonable discrimination against 
interstate traffic /’ and to prohibit j “any 
discriminatory action or practice of | inter¬ 
state carriers affecting interstate j com¬ 
merce;” and plainly and beyond per^dven- 
ture to vest the Commission with jurisdic¬ 
tion to prevent or remove such discrimina¬ 
tion against interstate commerce as is al¬ 
leged in the complaint, Exhibit 1 to relator’s 
amended petition herein. j . 30 

1. The Shreveport case, 234 TJ. S. 342, and 
the decisions following and approving it 
conclusively support our contention that 
Section 3 (1) had for one of its important 
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purposes the protection of interstate com¬ 
merce, interstate carriers and interstate 
shippers, from undue and unreasonable 
burdens, prejudices and preferences, such 
as those alleged in relator’s complaint 
before the Commission, and vested the 
Commission with full jurisdiction to re¬ 
move such burdens, prejudices and pref¬ 
erences... 31 

2. Congress, in adding Section 13 (4) to the 
Act in 1920, dealing with rates made or 
imposed by authority of any state, in¬ 
tended to incorporate in legislative enact¬ 
ment the principle of the Shreveport case 
which forbade and made unlawful any dis¬ 
criminatory action or practice of inter¬ 


state carriers affecting interstate com¬ 
merce. 42 

3. Subsequent decisions have followed and 
reaffirmed the Shreveport case. 45 


4. Sections 3 (1) and 13 (4) make unlawful 
“an undue revenue burden upon inter¬ 
state commerce,” such as the impairment 
of the net revenues of the complainant 
through the unduly burdensome and dis¬ 
criminatory payments here complained 

of.. 49 

5. In determining the power and authority 
of the Commission under Section 3 (1) 
that paragraph should be construed, not 
to defeat, but to give effect to the estab¬ 
lished policy of Congress effectually to 
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the voluntary acts of carriers or other¬ 
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2. The entire Act, including Section 3, is 
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of shippers, and hence an undue dis¬ 
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3. The Commission’s conclusion thait the 

charges paid by the tenant lines are capi¬ 
tal charges, and not compensation fpr the 
use of the Terminal Company’s facilities, 
is easily demonstrated to be wholly er¬ 
roneous.[. 92 

4. The Commission, while conceding that when 
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or authority granted by the Act, itj must - 
give effect to the admitted policy oj Con¬ 
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the undue burden upon interstate commerce 
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oriininatory payments for the use of the 
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maintenance.'. 129 
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original complaint against the Terminal 
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2. The issues tendered by the relator in its 

intervening petition in the Katy case_133 
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mentally different from those tendered in 
its intervening petition in the Katy case, 

104 I.C.C. 203. Hence the decision in the 
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the first mandamus suit involve the same 
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5. The claim of the relator in its intervening 

petition in the Katy case, seeking the 
vindication of purely private rights or 
interests, was not the same claim or de¬ 
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plaint before the Commission, seeking the 
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ciding the first mandamus case (294 U. 
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burden, and also that the intervening pe¬ 
titions were based upon a different claim 
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IN THE 

UNITED STATES COURT OF APPEALS 

FOR THE DISTRICT OF COLUMBIA 


January Term, 1938. 


No. 6952. 

Special Calendar. 


UNITED STATES OF AMERICA EX REL. THE 
KAN SAS CITY SOUTHERN RAILWAY 
COMPANY, APPELLANT, j 


YS. 

INTERSTATE COMMERCE COMMISSION, KAN¬ 
SAS CITY TERMINAL RAILWAY COMPANY, THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY 
COMPANY, ET AL., APPELLEES. 


STATEMENT. 


This is an appeal to this Court from the judgment' 
of the United States District Court for the District of 
Columbia rendered February 17, 1937, 18 t’ed. Supp. 
94 (Rec. 183),* overruling relator’s demurrer to the 


• The Dag 1 * references are to the printed transcript of the record 
in this court. Italics are ours unless otherwise stated. 
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answers of the appellees, and dismissing the relator’s 
amended petition. 

The amended petition (Rec. 2) so dismissed was 
filed by relator September 28, 1936, against the re¬ 
spondent, Interstate Commerce Commission, and sought 
a writ of mandamus to require the Commission to con¬ 
sider and pass upon the merits of the issues raised by 
relator’s complaint (Rec. 17) filed with the Commission 
on February 16, 1935, which the Commission had dis¬ 
missed on November 11, 1935 (Rec. 110), on the ground 
that it did not have jurisdiction to pass upon and decide 
the issues so raised (Rec. 130). 

In the lower court the Kansas City Terminal Rail¬ 
way Company (herein called the Terminal Company) 
and five railroad companies, commonly known as the 
Santa Fe, the Rock Island, the Missouri Pacific, the 
Burlington and the Union Pacific, the first three re¬ 
ferred to as the larger users of the property of the 
Terminal Company, were permitted to intervene as 
respondents. They are all appellees here. 

The lower court, as appears from its opinion (Rec. 
175-183), denied the writ of mandamus sought by relator 
on two grounds: First, that the Interstate Commerce 
Act does not ‘ 4 beyond peradventure” confer jurisdic¬ 
tion upon the Commission to entertain the complaint of 
relator and decide it upon the merits; and, secondly, 
that the rule of res judicata concludes the questions 
raised by relator in its amended petition, reference 
being made to decision of the Commission in 104 I.C.C. 
203, to the decision of the lower court in a prior 
mandamus case, to the decision of the Court of Appeals 
of the District of Columbia in 71 Fed. (2d) 336, and to 
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the decision of the Supreme Court of the United States 
in 294 U. S. 50. It is the earnest and confident conten¬ 
tion of the appellant that the lower court erred in both 
of these conclusions, and this brief will be devoted to 
what we regard as a plain demonstration of the sound¬ 
ness of our contention on both questions. 

i 

The relator’s contention in its amended petition 
for mandamus and also upon this appeal is! that the 
Interstate Commerce Commission did have jurisdiction 
to entertain and pass upon the complaint filted by re¬ 
lator with the Commission on February 18, 1&35 (Rec. 
17-53). The relator also contends that the | Commis¬ 
sion’s jurisdiction over the issues so presented was 
plain and beyond peradventure, and that the conclu¬ 
sion of the Commission that it did not possess such 
jurisdiction and its action in dismissing the bomplaint 
on that ground were so clearly erroneous as jto justify 
and require the issue of an extraordinary! writ of 
mandamus. Relator also contends that the issiies raised 
in the relator’s complaint before the Commission and 
the issues raised in relator’s amended petitioh had not 
been passed upon, determined or adjudged in j any prior 
proceeding, and that the plea of res judicata set up by 
the Terminal Company and the railroad companies who 
intervened is wholly without merit. 

I 

i 

The Commission and the interveners filed answers 
to the relator’s amended petition and relator demurred 
to those answers upon the ground that they were bad 
in substance for the reasons, first, that the amended 
petition states a cause of action and the Answers of 
respondent and interveners admit the essential allega¬ 
tions of said amended petition and make no material 
allegations of fact in contravention thereof, aind second, 
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under the admitted facts the law requires the Commis¬ 
sion to exercise jurisdiction which it has heretofore 
refused and failed to exercise, and that by failing and 
refusing so to exercise its said power and jurisdiction 
the Commission has inflicted upon relator an injury for 
which there is no adequate remedy other than a writ 
of mandamus requiring the Commission to exercise its 
jurisdiction. 

The demurrer to the answers raised the real ques¬ 
tions in this case, which are whether, accepting as 
true the allegations of the complaint, the Commission 
had jurisdiction to entertain the complaint and decide 
it upon its merits, and also whether there was any 
substance or merit in the plea of res judicata tendered 
by the Terminal Company and the interveners. 

There is no dispute as to the facts involved in 
this proceeding. They are set forth in the complaint 
(Rec. 17-53), and were admitted to be true by the 
motions to dismiss, which the Commission sustained. 
It is these allegations by which the Commission’s juris¬ 
diction is to be determined. The facts on which the 
plea of res judicata is predicated are all matters of 
record and there can be no controversy about them. 
We deem it unnecessary, therefore, in this brief, to 
do more than to refer to certain of the facts alleged 
in the complaint which we regard as controlling, and 
to discuss questions of law which support our conten¬ 
tion that the Commission is vested with full and com¬ 
plete jurisdiction to entertain the complaint, find the 
facts and grant the relief prayed for, and also support 
our contention that the undisputed facts in the record 
wholly disprove the claim of res judicata. 
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The Terminal Company was organized in 1906 to 
provide extensive passenger and freight terpinals in 
Kansas City, Missouri, and Kansas City, Kinsas, for 
the twelve railroad lines which in 1909 and 19l[o entered 

j 

into an operating agreement providing for j the con¬ 
struction of an elaborate passenger station at Kansas 
City, Missouri, together with extensive freight termi¬ 
nals. A copy of the operating agreement wa^ attached 
to the original complaint as Exhibit 2 (Rec. ^4), and a 
copy is also attached to the amended petition as Ex¬ 
hibit 2 (Rec. 7) and made a part thereof. It appears 
in the record at pages 54-103. The lines scj entering 
into this agreement, including relator, are herein re¬ 
ferred to as the tenant lines. Each of the tepant lines 
subscribed and paid for $100,000.00 par valjie of the 
capital stock of the Terminal Company, which was au¬ 
thorized to issue stock of the par value of $50,000,000.00, 
the Terminal Company creating an issue of 4% bonds, 
secured by a mortgage or a deed of trust upon all of 
its properties, and this issue of bonds, in the Aggregate 
principal sum of $50,000,000.00, was sold by tjhe Termi¬ 
nal Company in 1910 and at other times and the pro¬ 
ceeds used in the original construction of the facilities. 
Further capital expenditures in substantial amounts 
will be required. 

Briefly stated (it will be set forth more in detail 
later), the cause of action set up by relator in its 
complaint before the Commission (Rec. 17) ^hows that 
the payments which have been made by relator and 
certain other railway companies, referred to herein as 
the smaller users, since November 1, 1914, 4 n d which 
are now being made to the Terminal Company as 
compensation for the use of its facilities, in (jompliance 
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with the terms of the operating agreement, are so 
disproportionate to the use made by them respectively 
of the facilities of the Terminal Company, so discrimi¬ 
natory against and prejudicial to the interstate com¬ 
merce and the interstate shippers of the relator and 
the other smaller users, and so large in amount, as to 
constitute an undue burden upon and discrimination 
against such commerce so conducted by them and each 
of them, and against the interstate shippers served by 
them and each of them, and as to constitute unneces¬ 
sary and wasteful expenditures which tend to cripple 
them and each of them and to destroy their ability 
properly and economically to conduct such commerce, 
in violation of Section 3 of the Act. It is also alleged 
that such discriminatory payments make and give to 
the larger users an undue and unreasonable preference 
and advantage, likewise in violation of Section 3. It 
is alleged that these facts are detrimental to the public 
interest and tend to thwart and frustrate the well- 
established policy of Congress embodied in the Inter¬ 
state Commerce Act to maintain an adequate railway 
service for the people of the United States. The Com¬ 
mission is asked to make a finding from the testimony 
to be adduced that said payments constitute an undue 
burden and discrimination upon and against the inter¬ 
state commerce of the relator and the other smaller 
users, as aforesaid, and constitute an undue and un¬ 
reasonable preference and advantage to the larger users 
of the facilities of the Terminal Company, in violation 
of Section 3 of the Act, and after making said findings 
to fix and determine the fair, just and equitable pay¬ 
ments which relator and other parties to the operating 
agreement should, in the public interest, make to the 
Terminal Company as compensation for the use of its 
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facilities, and thereupon to enter an order requiring 
the Terminal Company to cease and desist frojn exact¬ 
ing or collecting any other or different payments from 
those so fixed and determined by the Commission. 

We desire to make it entirely clear that the com¬ 
plaint did not seek to vindicate any purely private right 
of the relator or the other smaller users. On the con¬ 
trary, its objective was the vindication of a public right 
in the protection and promotion of the publid interest 
in providing adequate railway service for all the people. 

The operating agreement just referred to (R. 54) 
is dated June 12, 1909, and executed by the Terminal 
Company of the first part, ten railway companies of 
the second part and the Illinois Trust and Savings 

• i 

Bank as Trustee of the third part. A supplemental 
operating agreement was entered into dated! January 
24, 1910 (Rec. 90), bringing in two additional railway 
companies, the relator and the Chicago Great Western, 
making twelve in all. These two documents together 
constitute the operating agreement as it is herein re¬ 
ferred to. As the operating agreement and the pay¬ 
ments it exacted from the twelve railway companies, 
and the effect of such payments upon their interstate 
commerce and their interstate shippers, occupies a 
prominent part in this litigation, some of its important 
features will now be referred to. 

! 

1. The Operating Agreement. j 

i 

In the preamble (Rec. 55, 56) it is recitdd, among 
other things, that the Terminal Company is about to 
execute a mortgage or deed of trust, dated January 
3, 1910, to be known as its First Mortgage; covering 


i 


% 


i 
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all the property of the Terminal Company then owned 
or thereafter to be acquired, by the use of bonds, not 
to exceed in the aggregate $50,000,000 at any one time 
outstanding, or their proceeds, 14 including this agree¬ 
ment (the operating agreement) and the rentals to be 
paid hereunder f as herein provided.’’ It will be noted 
that the payments to be made by the twelve tenant 
lines under the operating agreement are thus referred 
to as “rentals.” 

(Evidently the thirteen railway companies and the 
Trustee who executed the agreement understood them 
to be rentals. This is significant in view of the fact 
that the Commission declined to regard them as rentals, 
or even as compensation for the use of the facilities 
of the Terminal Company, but has consistently taken the 
position that these payments were “capital charges.”) 

The preamble further recites (Rec. 56) that each of 
the twelve tenant lines desires to avail itself of the 
services of the Terminal Company and the use of the 
union passenger station, line of railroad, tracks and all 
other facilities of the Terminal Company, and that the 
Terminal Company is willing to serve the tenant lines 
and “to grant to the railway companies the right to use 
all the facilities of the Terminal Company, upon the 
terms and conditions hereinafter set forth.” 

Then follows Article I, which contains a grant by 
the Terminal Company to the tenant lines of the right 
to use all the facilities of the Terminal Company 11 in 
consideration of the sums to he paid by the railway 
companies respectively as hereinafter provided.” (The 
consideration for this grant of the right to use the 
facilities, that is, the sums to he paid } is set forth in 
Article II.) 


Then follows Section 1 of Article I, in i which the 
Terminal Company agrees to complete the construction 
of the union passenger station and the facilities ap¬ 
purtenant thereto, and to rearrange, reconstruct and add 
to and better the railroad and terminal facilities at 
present owned or controlled by the Terminal! Company, 
in accordance with plans agreed upon by jail of the 
tenant lines. 

I 

. j 

Section 2 (Rec. 57) contains a grant by the Termi¬ 
nal Company to each of the tenant lines of the right to 
use the terminal facilities for the term of 1200 years, 
from the date of their completion (which w|as Nov. 1, 
1914) with the right and privilege of running and 
operating its passenger trains into the union! passenger 
station, and of using the passenger station fpr the pur¬ 
pose of its passenger, express and mail business, to¬ 
gether with the right of running and operating its 
passenger trains upon and over the railroad tracks of 
the Terminal Company and over all additions and 
betterments, extensions and improvements thereto dur¬ 
ing said term. 

In Section 3 (Rec. 58) the Terminal! Company 
agrees to furnish motive power, switch, move land handle 
the passenger cars of the railway companies, respec¬ 
tively, upon and over the terminal facilities; 

i 

Section 4 (Rec. 58) contains a grant by the Terminal 
Company to each of the tenant lines of the right and 
privilege, for said term of 200 years, of tunning its 
freight trains, drawn by its own motive power and 
manned by its own crews, upon and over the terminal 
facilities or any part thereof. 
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Section 5 (Rec. 58) provides that the Terminal 
Company will furnish motive power, switch, move and 
handle the freight cars of the tenant lines, respectively, 
upon or over the terminal facilities or any part thereof. 

Section 8 (Rec. 59) provides in substance that dur¬ 
ing the period of construction of the terminal facilities 
the Terminal Company shall pay, as a part of the cost 
of construction, all interest upon its outstanding bonds 
and all taxes assessed against its property. 

Article II (Rec. 60) contains a detailed statement 
of the payments to be made by each of the tenant lines 
for the rights and privileges granted in Article I. 

In Section 1 of Article II (Rec. 60) each of the 
tenant lines agrees with the Terminal Company, with 
the trustee company and with each of the other tenant 
lines “to pay from time to time as hereinafter pro¬ 
vided, the following ‘sums,’ viz. 

(a) A sum equal to one-twelfth of the interest 
to become due and payable on all bonds then outstand¬ 
ing under the First Mortgage. 

(b) A sum equal to one-twelfth of the principal 
of such First Mortgage bonds when the same shall 
become due and payable. 

(c) A sum equal to one-twelfth of any sum pay¬ 
able by the Terminal Company for taxes, rents, bene¬ 
fits, assessments or other governmental charges of any 
kind. 

(d) A sum equal to one-twelfth of the interest 
due and payable on all outstanding bonds of the Kan¬ 
sas City Belt Railway Company as the same becomes 
due; also a sum equal to one-twelfth of the principal 
of such mortgage bonds as the same falls due. 
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(e) A sum equal to one-twelfth of the interest 

upon bonds issued by the Terminal Company to the 
tenant lines, paying off a part of the principal of said 
First Mortgage bonds as in Section 3 of Article 
provided. I 

(f) A ratable share of the sum payable by any 
tenant line in default in the payment of any; sum due 
from it under the provisions of Section 1 of Article II. 

(As above stated, we think it is quite <^lear that 
Article I contains a grant to the tenant lines of the 
right to use the terminal facilities and that the fore¬ 
going provisions of Article II contain agreements by 
each of them to pay compensation for such use, and 
that such payments are in no sense 11 capital charges.”) 

It is further provided in Section 1 (Reel 61) that 
the obligation of each railway company to make the 
payments specified therein is absolute and uncondi¬ 
tional. j. 

By Section 2 (Rec. 62) the sums payable by the 
tenant lines under any paragraph of Section 1, except 
sums payable under paragraph (e) are assigned to the 
Trustees under said First Mortgage as additional se¬ 
curity. I 

* 

Section 6 (Rec. 65) provides that the Expense of 
operation, maintenance, renewal and repair of the 
terminal facilities shall be allocated to and paid monthly" 
by the tenant lines in proportion to the use made by 
each line of the terminal facilities. For this purpose 
the terminal facilities are divided into zones, and the 
expense of the character above stated applicable to 
each zone shall be apportioned to each of the tenant 
lines using the said zone as the car miles operated 
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by it in said zone bear to the total car miles of all 
lines using the same; except that the expense of main¬ 
tenance^ operation, renewal and repair of the zone 
comprising the union passenger station shall be ap¬ 
portioned upon a car basis, each locomotive being 
counted as two cars, and the cars and locomotives of 
through trains stopping at the station shall be counted 
twice, once on entering and again on leaving the station. 

Section 7 (Rec. 67) provides that the gross revenue 
received by the Terminal Company from switching 
operations or from rentals, or other compensation for 
use of the terminal facilities, shall, after deducting the 
expense incident thereto, be credited monthly to each 
of the tenant lines not in default, in the same propor¬ 
tion in which such lines are then making contributions 
to interest charges and taxes upon the terminal facili¬ 
ties, and the amount so credited to each of said tenant 
lines shall be deemed and taken to be an advance pay¬ 
ment by it pro tanto of any sums payable by it under 
the provisions of Section 1 of Article II. 

The other sections of Article II deal largely with 
matters of accounting and administration, and need not 
be specifically stated. 

Provision is made (Rec. 74) for the exclusion from 
the use of the terminal facilities of any tenant line 
failing to make any of the payments due from it under 
the terms of the operating agreement or failing to 
comply with any of the covenants imposed upon it 
therein, with the further provision that if such default¬ 
ing company, within one year, makes the default good, 
either by making good the defaulted payment with 


interest, or complying with the covenant, it! shall he 
reinstated to the nse of the terminal facilities 


Other provisions of Article III have no bearing 
on the present controversy, and the same is true of 
the remaining Articles IV and V. 


It is alleged in the amended petition (R4c. 7) and 
in the complaint (Rec. 36) that under the terms of the 
operating agreement it is not possible for apy tenant 
line to receive a net profit as a stockholder j or other¬ 
wise from the operation of the facilities of the' Terminal 
Company, and the only benefit it can receive from 
such ownership is the use of the facilities of the 
Terminal Company under the operating agreement and 
the right to participate in stockholders ’ meetings and 
in the election of directors of its own selection; that 
it is not practicable for relator to make a substantially 
greater percentage of use of the freight |and pas¬ 


senger facilities of the Terminal Company than it now 
does, having regard to its traffic and facilities and its 
obligation to provide adequate, economical and effi¬ 
cient railway transportation service, under h ones t and 
efficient management. It is shown in the amended pe¬ 
tition (Rec. 8) that under the stock trust Agreement, 
dated June 12, 1909, all of the stock of the; Terminal 
Company owned by the ten tenant lines was! placed in 
the name of the Pioneer Trust Company as Trustee, 
and this was supplemented on January 24, 1910, bring¬ 
ing in the other two tenant lines, the two agreements 
constituting one contract. The purpose of j the stock 
trust agreement was to guarantee the performance by 
each of the twelve tenant lines of its obligations under 
the operating agreement. Each tenant lin^ retained 
the right under said agreement, while not in default 
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under the operating agreement, to vote the shares of 
stock so owned by it, under proxies to be furnished 
by the Trustee; but with the provision that if any 
tenant line should be excluded from the use of the 
facilities by reason of default in making said pay¬ 
ments, then its stock was to be held by the Trustee 
for the benefit of the tenant lines not then in .default 
and continuing to enjoy such use. 

The properties of the Terminal Company were 
completed and opened for operation on November 1st, 
1914. Prior to that date, as above stated, taxes and 
the interest on the outstanding bonds were paid by the 
Terminal Company as a part of the cost of construction 
but after that date the tenant lines were required to 
make the specified payments from their own treasuries, 
and it was then realized that while each of the tenant 
lines was paying annually an amount equivalent to one- 
twelfth of the interest and taxes of the Terminal Com¬ 
pany as aforesaid, the use made by the various lines was 
grossly unequal and disproportionate to the payments 
made, and a controversy then developed among the ten¬ 
ant lines which has continued ever since. Various ef¬ 
forts were made by compromise to adjust the rental pay¬ 
ments so that each tenant line would pay actually or 
substantially in proportion to the use which it made 
of the properties, but these efforts failed. Proceedings 
which will be referred to hereinafter were instituted 
before the Interstate Commerce Commission in 1924, 
which are reported in 104 I.C.C. 203, and later in an 
action of mandamus in the Court of Appeals of the 
District of Columbia, 71 Fed. (2d) 336, and still later 
in the Supreme Court, 294 IT. S. 50. The Commission 
ruled that it had no jurisdiction of the case as pre- 
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sented to it by intervening petitions of the relator and 
another of the smaller users, in a proceeding 
by one of the tenant lines seeking to secure the right 
to use the facilities under the provisions of flection 3 
(4), and the courts in the cases referred to declined 
to issue the writ of mandamus. The issued in the 
proceeding before the Commission and in the courts 
were, however, fundamentally different from i those in 
the present proceeding, as will be pointed out later. 

The relator makes no contention that the operating 
agreement was not voluntarily entered into, nor is it 
contended that it was not a valid and binding agree- 

i 

ment between the parties at the time it was executed. 
It is, however, contended, that inasmuch as the operat¬ 
ing agreement dealt with interstate commerce and 
interstate carriers, and imposed charges and costs upon 
them which conceivably might prove unduly 1 burden¬ 
some and prejudicial to the conduct of operations in 
interstate commerce, the public interest was involved; 
and that the law wrote into the contract a jprovision 
that its terms were subject to modification in the pub¬ 
lic interest whenever they should become unduly bur¬ 
densome and prejudicial and injuriously affect the 
public interest in the proper, efficient and economical 
conduct of interstate commerce or the interests of in¬ 
terstate shippers. Relator invokes this provision which 
the law wrote into the operating agreement and con¬ 
tends that the unequal, disproportionate and discrimi¬ 
natory payments made thereunder by the tenant lines 
injuriously affect the public interest and impqse undue 
burdens and prejudice upon their interstate bommeree 
and their interstate shippers. 


i 
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2. The undue or unreasonable prejudice or dis¬ 
advantage and preference or advantage created by the 
grossly disproportionate and discriminatory payments 
for the use of the Terminal facilities exacted under the 
operating agreement. 

As provided in the operating agreement, the ter¬ 
minal facilities have been divided into sections or zones, 
numbered consecutively from one upwards. As shown 
by the blueprint (Rec. 51) attached to the complaint, 
67 of such sections or zones have been created. Some 
of the tenant lines use few of said sections or zones, 
and make comparatively small use of the terminal 
facilities with their trains and movements, while others 
use a large number of said sections or zones, and make 
a much i greater use of the facilities and operate a 
larger number of trains and a larger number of move¬ 
ments over the facilities. The percentage of use of 
the facilities as a whole by the tenant lines, so far from 
being equal or even approximately so, is grossly dis¬ 
proportionate, and the payments of compensation there¬ 
for upon a numerical basis, as distinguished from a 
user basis, constitutes, as pointed out later, an undue 
burden upon and prejudice to the interstate commerce 
and the interstate shippers of the relator and others 
of the smaller users, and each of them, and an undue 
and unreasonable preference and advantage to the 
interstate commerce and interstate shippers of the 
larger users. Three of the tenant lines, the Santa Fe, 
Missouri Pacific and the Rock Island, herein referred to 
as the larger users, have made and now make a much 
larger use of such facilities than the other nine users, 
including relator. The average percentage of use of 
the facilities in 1934, as computed by the Terminal 
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Company and acquiesced in by all the tenant lines, 
which is fairly typical of other years was follows 


(Rec. 10): 

, Average 

per cent. 

Road of use 1934 

A., T. & S. F.. 27.75 

Alton. 4.24 

C., B. & Q. 7.99 

C. G. W. 2.03 

C. M., St. P. & P. 3.00 

Trustees, C., R. I. & P. 16.24 

K. C. S. 1.73 

M.-K.-T. |... 5.38 

Trustees, Mo. Pac. j... 17.51 

Trustees, St. L.-S. F. 4.08 

Union Pacific. 5.85 

Receivers, Wabash. j... 4.20 


100.00 

As above stated, each of the tenant line^ pays for 
the use of the facilities made by it, the san^e amount, 
in the nature of rental, measured by the amount of in¬ 
terest and taxes of the Terminal Company, j Each ten¬ 
ant line pays 8-1/3% of the total of such interest and 
taxes, and the amount so payable by each tenant line 
on that account amounts to approximately $200,000.00 
per year. As shown in the foregoing table! the three 
larger users, Santa Fe, Missouri Pacific and Rock 
Island, enjoyed in 1934, the use of 27.75%, 17.51% and 
16.24%, respectively, or in the aggregate, 61.5% of the 
total use, and in that year paid in the aggregate for 

I 

such use an equivalent of but 25% of the interest and 
taxes of the Terminal Company amounting ta $573,- 
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667. The nine smaller users in the same year enjoyed 
but 38.5% of the total use of the facilities of the Termi¬ 
nal Company, and for such use paid in the aggregate an 
equivalent of 75% of the Terminal Company’s interest 
and taxes amounting to $1,721,000. 

Had the payments in 1934 by the tenant lines with 
respect to the interest and taxes of the Terminal 
Company been on a user basis instead of a numerical 
basis, that is, had they been in proportion to the use 
and service received by each one, the three larger 
users would have paid in the aggregate $837,321.12 more 
than they did pay; that is to say, they received services 
and benefits in that amount for which they made no 
payment. The smaller users were compelled to assume 
this great burden, which increased their cost of opera¬ 
tion in that amount over and above any benefits or 
services which they received. Had the payment of in¬ 
terest and taxes, in 1934, of the Terminal Company 
been on a user basis, the Kansas City Southern would 
have paid $151,485.50 less than it did pay. The Alton 
would have paid $93,895.06 less than it paid, the Chi¬ 
cago Great Western would have paid $144,603.74 less 
than it actually paid, and the Wabash would have 
paid $93,821.20 less than it paid. Other smaller users 
were similarly affected. There is shown inserted at 
page 31 of the printed record a statement showing 
the amounts paid in 1934, and at pages 41 to 47, the 
amounts paid in other years beginning in 1916, by 
each user of the Terminal Company’s facilities for 
their use as compared with the amount which each 
such user would have paid had such charges been dis¬ 
tributed among them on a user basis. 

It is alleged (Rec. 12) in the amended petition 
that whollv aside from the effect which the foregoing 







grossly inequitable and disproportionate payments by 
the relator and the other smaller users may! have upon 
them considered as private corporations, or upon their 
security holders, such payments, so largely in excess 
of any service or benefit received, are wasteful and ex¬ 
travagant and constitute an inexcusable dissipation of 
their assets and resources, and are an undue and un¬ 
reasonable burden upon and prejudice to thp interstate 
commerce conducted by them and each of them, and 
to the interstate shippers served by theni and each 
of them. 

I 

Relator further alleged in its amended petition 
(Rec. 12) that a continuance in the future pf the pay¬ 
ments by it and the other smaller users of annual 
amounts equal to 8-1/3% of the annual interest and 
taxes of the Terminal Company, in compliance with 
the operating agreement, is grossly extravagant, waste¬ 
ful, unjust, inequitable and discriminatory in view of 
the comparatively small use made by them and each 
of them of the terminal facilities, and tha^ the same 
unduly dissipates their assets and resources and in¬ 
mates and distorts the operating cost^ properly 
attributable to each of them, and constitutes an 
undue prejudice to and burden upon their interstate 
commerce, and is calculated seriously to impair, if not 
to destroy, their ability to render adequate and effi¬ 
cient transportation service to their interstate shippers 
at the lowest cost consistent with the furnishing of 
such transportation; and that a continuance of such 
disproportionate burden suffered by them and each of 
them will inevitably lessen their ability properly to 
serve interstate commerce and interstate shippers. 

It is further alleged by relator in its amended peti¬ 
tion (Rec. 12) that the complaint alleged that the pay- 
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ments on account of interest and taxes made by the 
three larger users which in the aggregate, are but 25% 
of the whole, while their use of the facilities is over 60% 
of the whole, constitute an undue, unreasonable and 
unlawful preference, advantage and discrimination in 
their favor, in that they are thus enabled wrongfully to 
secure a substantially larger proportionate use of the 
terminal facilities than their payments fairly justify 
and warrant, with the result that their interstate com¬ 
merce and interstate shippers are thereby unlawfully 
relieved of large expenditures, properly attributable 
thereto, and the burdens of such expenditures are 
thereby unjustly and inequitably transferred from 
their traffic to and imposed upon the interstate com¬ 
merce and interstate shippers of the smaller users, all 
contrary to the public interest. 

The amended petition (Rec. 13) stated that the 
complaint concluded with the prayer that the Commis¬ 
sion, after a due hearing and investigation, make find¬ 
ings of fact from the evidence to be adduced, to the 
effect that the payments heretofore made and now 
being made by relator and the other smaller users by 
way of interest and taxes to the Terminal Company 
upon a numerical basis, as specified in the operating 
agreement, without regard to the service or benefit re¬ 
ceived by them, respectively, or to the use made by each 
of them of the terminal facilities, constituted an un¬ 
due and unlawful burden, prejudice and discrimination 
upon the interstate commerce and interstate shippers of 
relator and the other smaller users, and each of them, 
and tends to disable them, and each of them, from the 
performance of their transportation duties; and that 
such burden, prejudice and discrimination exists to the 




extent that the Commission finds and detenhines that 
the said contributions to interest and taxe$ by each 
tenant line exceed what is a fair, just, equitable and 
non-discriminatory proportion thereof; and that the 
Commission find and determine that such fair, just, 
equitable and non-discriminatory proportion is properly 
measured on a user basis, or upon some other basis 
found by the Commission to be just and reasonable; 
that the Commission make a further finding |of fact to 
the effect that the payments heretofore made and now 


being made by the larger users by way of interest and 
taxes to the Terminal Company upon a numerical basis, 
as specified in the operating agreement, without regard 
to the service or benefit received by them, respectively, 
or to the use made by each of them of the terminal 
facilities, constitute an undue, unreasonable arid unlaw¬ 
ful preference and advantage to them, and each of 
them, and to the interstate commerce carried on by 
each of them and to their interstate shippers ;| that such 
undue, unreasonable and unlawful preference and ad¬ 
vantage exists to the extent that the Commission finds 
that said contributions to interest and taxes by each 
of the larger users is less than what is a fair, just, 
equitable and non-discriminatory proportion thereof, 
and that the Commission find and determine! that such 
fair, just, equitable and non-discriminatory proportion 
is properly measured on a user basis or upon some 
other basis found by the Commission to be jnst and 
reasonable; that after making such findings of fact 
the Commission enter such order as may be proper and 
just in the premises, ordering the Terminal! Company 
to cease and desist from asking, demanding or requir¬ 
ing the payment from the tenant lines of proportions 
of interest and taxes in excess of or less than those 
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so found by it to be just, reasonable, equitable and non- 
discriminatory and likewise ordering the tenant lines 
to cease! and desist from paying such contributions to 
interest and taxes on any other than the basis so found 
by the Commission to be just, reasonable, equitable and 
non-discriminatory; and praying for such other and 
further relief as in right and justice it may be entitled 
to receive. 


3. Facts of record showing there is no merit or 
substance in the plea of res judicata. 

The lower court (Rec. 183) sustained the plea of 
res judicata set up by the respondent and the inter¬ 
veners. It took the position, quite erroneously, we 
contend, that the intervening petitions of the relator 
and others of the smaller users in Missouri , Kansas & 
Texas Railroad Co. v. Kansas City Terminal Railway 
Co. y 104 I.C.C. 203, sought substantially the same relief 
and attacked the operating agreement on substantially 
the same grounds as in the relator’s complaint filed 
before the Commission in February, 1935, a copy of 
which is attached to the amended petition as Exhibit 
1. With all due respect, and for reasons stated in the 
following brief, we insist that this decision of the court 
was wholly erroneous. The claim and demand set up 
in the intervening petition was essentially different 
from the claim and demand set up in the complaint. 
The former sought the vindication of a purely private 
right and the latter sought the vindication of a public 
right. 

The claim or demand in the first mandamus suit 
in the Supreme Court of the District of Columbia* 
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afterwards on appeal to the Court of Appeals of the 
District of Columbia, 71 Fed. (2d) 336, and later in 
the Supreme Court of the United States, 294 U. S. 
50, was the alleged wrongful refusal of the! Commis¬ 
sion to assume jurisdiction over the intervening peti¬ 
tions of the relator and the Chicago Great Western 
Railway Company, filed in the Katy case, i04 I.C.C. 
203. The claim or demand of the relator in the present 
mandamus suit is the alleged wrongful refusal of the 
Commission to assume jurisdiction over relapor’s com¬ 
plaint, Exhibit 1 to the amended petition herein. Mani¬ 
festly, if the issues tendered in the intervehing peti¬ 
tions present a different claim or demand from the 
issues tendered in the complaint, then the! claim or 
demand in the present mandamus action is different 
from the claim or demand in the first mandamus ac¬ 
tion, and hence the issues now tendered in tfre present 
case were not adjudicated, and could not have been 
adjudicated, in the first mandamus action, j There is 
necessarily involved, therefore, a comparison of the 
issues tendered in the intervening petitions with the 
issues tendered in the complaint. 

There is no uncertainty as to the issues tendered 
by the relator and the Chicago Great Western in the 
intervening petitions involved in 104 I.C.C. 203. They 
are stated by the Commission in 104 LC.(?. at page 
206, and again summarized by the Court of Appeals, 
71 Fed. 336, 337, and finally authoritatively defined 
by the Supreme Court, 294 U. S. 50, 54. i 

The statements of the Commission and of the 

i 

courts thus defining the issues made by the intervening 
petitioners-are quoted later in connection with the argu¬ 
ment on the question of res judicata. It will be there 

i 
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shown that the issue as defined by the Commission 
and by the courts was the claim that if in the pro¬ 
ceeding brought by the Katy to acquire the right to 
use the terminal facilities should result in securing 
better terms for the Katy than those obligatory on 
the other tenant lines, then discrimination forbidden 
by Section 3 would result. In other words, the claim 
was that the mere fact that the Katy should be per¬ 
mitted to use the facilities on the payment of lower 
charges than those exacted by the other lines would 
constitute the forbidden discrimination. 

The intervening petitions did not contain any al¬ 
legation of fact showing an injury to the public interest, 
or that interstate commerce was. adversely affected, or 
that interstate shippers would be prejudiced by the 
exaction of the discriminatory payments in question. 
The interveners were merely seeking to protect their 
own purely private rights or interests, without any 
thought of the development and maintenance of an 
adequate railway system for the people of the United 
States. 

Nor was there any complaint in the intervening 
petitions that the unequal and discriminatory charges 
paid by the tenant lines made or gave an undue or 
unreasonable preference or advantage to the larger 
users. Nowhere in those petitions was that question 
mentioned. 

The issues tendered in the complaint, Exhibit 1 
to the amended petition, are essentially different. They 
allege a different state of facts, invoke entirely dif¬ 
ferent rules of law, and seek entirely different relief. 
The heart of the relator’s complaint is the alleged 
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j 
i 

i 
i 

undue discrimination against the interstate commerce 

and interstate shippers of the smaller users, and the 

| 

alleged undue preference and advantage given to the 
interstate commerce and interstate shippers of the 
larger users. Its dominant purpose is the protection 
of interstate commerce and interstate shippers from 
undue burdens, preferences, and discriminations. It 
speaks in aid of the public interest, in the development 

i 

of an adequate system of railway transportation for 
the people of the United States. It seeks ttye vindica¬ 
tion of a public right. It is quite obvious that the 
question of the jurisdiction of the Commission over 
issues of this character or the right of the relators to 

i 

compel the exercise of such jurisdiction was not de¬ 
termined or adjudicated in the first mandamus suit. 
As no such issues were raised in the intervening pe¬ 
titions, as construed by the Supreme Court, they could 
not be passed upon, and were not. 

Moreover the relators in the Supreme Court case 
(294 U. S. 50) sought in their brief to raise the question 

I 

of the Commission’s jurisdiction over a complaint al¬ 
leging that the discriminatory charges exacted of the 
small users, by the Terminal Company, constituted an 
undue burden upon their interstate commerce, but the 
Supreme Court did not pass upon or determine the 
question so sought to be raised, but passed! it over in 
silence. The court’s summary of the issues raised 
by the intervening petitions (294 U. S. 54) shows that 

i 

the issue thus sought to be raised by relators was not 


i 




26 


one of them; but that on the contrary it was a dif¬ 
ferent claim or demand. The court evidently felt that 
it was not called upon to decide an issue not raised in 
the case. Had the claim or demand sought to be raised 
been the same claim or demand made in the interven¬ 
ing petitions the court would doubtless have felt called 
upon to decide it. The important and controlling fact 
is that the issue was not decided by the court, and not 
having been decided or adjudicated there can be no 
plea of res judicata as far as it is concerned. 

The foregoing is a very brief summary of our 
contention with respect to the plea of res judicata . 
This subject is dealt with more in detail later in the 
argument. 

Likewise, the authorities setting forth the considera¬ 
tions bearing upon the sound judicial discretion of the 
court in granting or denying the writ of mandamus, 
the fact that the issuance of the writ is largely con¬ 
trolled by equitable principles, and the special reasons 
why the court should grant the writ under the circum¬ 
stances of this case, will be found in paragraph 7 of 
Proposition IV of the argument herein. 
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SPECIFICATION OF ERRORS RELIED ON BY 

APPELLANT. 

I 

(1) The court erred in overruling relator's de¬ 
murrer to the answers of the respondent and the inter- 

i 

veners, and in dismissing relator’s amended petition. 

i 

i 

(2) The court erred in refusing to hold that para¬ 
graphs (1) and (3) of Section 3 and paragraph (1) 
of Section 13 of the Interstate Commerce Act plainly 
and clearly invested the Commission with jurisdiction 
to entertain, hear and decide relator’s complaint, Ex¬ 
hibit 1 to its amended petition. 

I 

i 

(3) The court erred in holding that the report of 
the Commission in 211 I.C.C. 291 was not so clearly 
erroneous as to call for the exercise of the extraordinary 
power involved in the issuance of mandamus, j 

i 

(4) The court erred in holding that idle Inter¬ 
state Commerce Act does not beyond peradventure 
confer jurisdiction upon the Interstate Commerce Com¬ 
mission to entertain the complaint, Exhibit! 1 to the 

i 

amended petition herein, and decide it upon its merits. 

I 

(5) The court erred in refusing to hold tjhat power 
and authority are plainly found in the Interstate Coni- 
merce Act conferring jurisdiction upon the Interstate 
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Commerce Commission to entertain and decide the is¬ 
sues tendered in relator's complaint before the Inter¬ 
state Commerce Commission, Exhibit 1 to the amended 
petition herein, and that the Commission erroneously- 
refused to exercise such power and authority, and that 
relator was entitled to the remedy of mandamus to com¬ 
pel the Commission to proceed and hear the complaint 
upon its merits. 

(6) The court erred in holding that relator was 
not entitled to a writ of mandamus. 

(7) The court erred in holding that the answers 
of the respondent and the interveners setting up res 
adjudicata were sufficient. 

(8) The court erred in holding that the same 
claim or demand is involved in relator's amended peti¬ 
tion as was involved in the prior suit in the Supreme 
Court of the District of Columbia, Law No. 82771, in 
which the court denied a writ of mandamus, its judg¬ 
ment being affirmed by the Court of Appeals for the 
District of Columbia, 71 Fed. (2d) 336, and by the 
Supreme Court of the United States, 294 U. S. 50. 

(9) j The court erred in holding that the relief 
sought by relator in its intervening petition in the Mis- 
souri-Kansas-Texas Railroad Company case, 104 I.C.C. 
203, was substantially the same as that demanded by 
relator in the complaint before the Interstate Com- 
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merce Commission, Exhibit 1 to the amended petition 
herein. 

i 

(10) The court erred in holding that the issues 
in the first mandamus case above referred to were 

i 

substantially the same as the issues involved in the 
amended petition herein. 

! 

(11) The court erred in holding that the issues 
in the relator’s intervening petition in thR Missouri- 
Kansas-Texas Railroad Company case, 104 I.C.C. 203, 
were substantially the same as the issues tendered in 
relator’s complaint, Exhibit 1 to its amended 1 petition 
herein. 

> i 

(12) The court erred in holding that Relator, as 
intervener in the Missouri-Kansas-Texas Railroad Com¬ 
pany case, 104 I.C.C. 203, did raise or could llave raised 
the same or substantially the same issues in that 
case as were raised in the complaint, Exhibit 1 to 
relator’s amended petition herein. 

(13) The court erred in sustaining the [plea of res 

i 

adjvdicata contained in the answers of the Respondent 
and the interveners. 
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ARGUMENT. 

I. 

Repeated decisions of the Supreme Court estab¬ 
lish beyond controversy that one of the important 
purposes of Section 3 (1), of the Interstate Com¬ 
merce Act, is to make unlawful “an unrea¬ 
sonable discrimination against interstate traffic,” 
and to prohibit “any discriminatory action or 
practice of interstate carriers affecting inter¬ 
state commerce;” and plainly and beyond perad- 
venture to vest the Commission with jurisdiction to 
prevent or remove such discrimination against inter¬ 
state commerce as is alleged in the complaint, Ex¬ 
hibit 1 to relator’s amended petition herein. 

Section 3 (1), as amended in 1935 to extend to 
44 port, port district, gateway, transit point,’’ the words 
inserted being shown in parentheses, is as follows: 

Sec. 3 (1). It shall be unlawful for any com¬ 
mon carrier subject to the provisions of this Act to 
make or give any undue or unreasonable preference 
or advantage to any particular person, company, 
firm, corporation, association, locality (port, port 
district, gateway, transit point), or any particular 
description of traffic in any respect whatsoever or 
to subject any particular person, company, firm, 
corporation, association, locality (port, port district, 
gateway, transit point), or any particular descrip¬ 
tion of traffic to any undue or unreasonable preju¬ 
dice or disadvantage in any respect whatsoever. 
(U. S. Code, Title 49, Sec. 3.) 
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1. The Shreveport case, 234 U-. S. 342 , j and the 
decisions following and approving it conclusively sup¬ 
port our contention that Section 3 ( 1 ) had for one of 
its important purposes the protection of interstate 
commerce, interstate carriers and interstate shippers, 
from undue and unreasonable burdens, prejudices and 
preferences, such as those alleged in relator 7 s complaint 
before the Commission, and vested the Commission with 
fidl jurisdiction to remove such burdens, prejudices and 
preferences . 

We confidently contend that the Shreveport case 
and the decisions following it have given a definite 
construction to Section 3 (1) of the Act whi<fh conclu¬ 
sively supports the jurisdiction of the Comipission to 
prevent and remove undue and unjust burdens or preju¬ 
dices or preferences to interstate shippers, such as those 
alleged in relator’s complaint, and the existence of which 
w T as admitted by the motions to dismiss. 

At the hearing before the Commission, and also in 
the lower court, relator contended, both in qral argu¬ 
ment and in printed briefs, that the Shreveport case 
was controlling in support of the jurisdiction of the 
Commission over relator’s complaint. But peither in 
the Commission’s report, nor in the memorandum 
opinion of the lower court, was any mention made of 
relator’s argument based upon the Shreveport case, 
nor was the case itself referred to. What the Commis¬ 
sion or the lower court may have thought of this argu¬ 
ment, or of the bearing of the Shreveport case upon the 
questions at issue, has not been disclosed. 

The Shreveport case was decided in 1914, prior to 
the Transportation Act. The original proceeding was 
instituted before the Commission by the Railroad Com- 
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mission of Louisiana, acting in response to a resolution 
of the Legislature of that state. The Commission found 
that unlawful discrimination existed between intrastate 
rates within the State of Texas and interstate rates 
extending from Shreveport into Texas. The Commis¬ 
sion entered a cease and desist order requiring the re¬ 
moval of the burden, discrimination, preference and 
advantage. This order was upheld by the Commerce 
Court, and also by the Supreme Court. 

The! contention was made in the Supreme Court 
that Congress, in that part of Section 3 now known as 
Section 3 (1), and which will be referred to as Section 
3 (1), had not empowered the Commission to deal with 
the discrimination, preference and advantage presented 
in the Commission’s findings. The Commission’s juris¬ 
diction was challenged very much as it is challenged in 
the present proceeding. 

The court, however, denied the contention. It gave 
a broad and comprehensive interpretation to Section 3 
(1) and held that its effect was to make unlawful any 
discrimination against interstate commerce, and further 
that the Commission was vested with plenary power and 
jurisdiction to grant the relief demanded. It held that 
Congress intended to vest in the Commission full power 
and authoritv to deal with all discriminations of the sort 
described in the paragraph which it was within the 
power of Congress to condemn. It held that the para¬ 
graph extended to “an unreasonable discrimination 
against interstate traffic produced by the relation of 
intrastate to interstate rates.” 

But the court went even further and held that 
there was “no basis for the contention that Congress 
intended to exempt any discriminatory action or prac¬ 
tice of interstate carriers affecting interstate commerce 


T 

I 

i 
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which it had authority to reach.’’ In other words, the 
court decided that all the authority which Congress 
possessed to prohibit any discriminatory action or prac¬ 
tice of interstate carriers affecting interstate commerce 
had been vested by the section in question in the Com¬ 
mission, and that unreasonable discrimination against 
the interstate traffic produced by the relation of intra¬ 
state to interstate rates was forbidden for the simple 
reason that that particular form of discrimination had 
not been excluded or excepted from the broad scope and 
purpose of the section . The court, after quoting Sec¬ 
tion 3 (1), said (p. 356): i 

i 

This language is certainly sweeping enough 
to embrace all discriminations of th^ sort de¬ 
scribed which it was within the power of Congress 
to condemn. There is no exception or qualifica¬ 
tion with respect to an unreasonable discrimina¬ 
tion against interstate traffic produced hy the rela¬ 
tion of intrastate to interstate rates as maintained 
by the carrier . It is apparent from the! legislative 
history of the act that the evil of discrimination 
was the principal thing aimed at, and tfiere is no 
basis for the contention that Congress intended 
to exempt any discriminatory action or practice 
of interstate carriers affecting interstate commerce 
which it had authority to reach. 

It goes without saying that Congress had the 
power and authority to reach, condemn and make un¬ 
lawful any discriminatory action or practice of inter¬ 
state carriers affecting interstate commerce. The 
power of Congress to prevent such practices was un¬ 
limited because of its unlimited authority, derived from 
the Constitution, to regulate interstate commerce. As 
the court says, all of the power of Congress in this 
respect was vested in the Commission. 


i 

i 

i 
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Taking the courts language at its face value, it 
means that any discriminatory action or practice of a 
common carrier affecting interstate commerce is un¬ 
lawful and that the Commission has jurisdiction to 
afford a remedy. 

The allegations of relator’s complaint (Rec. 39), 
as well as the amended petition (Rec. 12), show be¬ 
yond dispute that the unequal payments exacted of the 
tenant lines are discriminatory and that they in¬ 
juriously affect interstate commerce. These allegations 
are admitted to be true by the motions to dismiss. 

We respectfully submit that a decision that the 
Commission has no jurisdiction to entertain the com¬ 
plaint can only be reached by ignoring the court’s plain 
interpretation of Section 3 (1), or by indulging the im¬ 
possible assumption that it did not mean what it said 
in plain and unambiguous terms. 

It does not matter whether the discriminatory ac¬ 
tion or practice of interstate carriers result from 
state regulation, or the voluntary acts of carriers, or 
from some other cause. That this is so is clear from 
the following language of the court based upon the 
Shreveport case and used in Louisiana Public Service 
Commission v. Texas <& N. 0. R. R. Co., 284 U. S. 125, 
130: 

The Congress may adopt measures effectually 
to prevent every unreasonable, undue or unjust 
obstruction to, burden upon or discrimination 
against interstate commerce whether it results from 
state regulation or the voluntary acts of carriers. 
Shepard v. Northern P. R. Co. (C. C. Minn.), 184 
Fed. 765, 795; Minnesota Rate Cases (Simpson v. 
Shepard), 230 U. S. 352, 398, 403, 432; Texas <£ 
P. R. Co. v. United States (Commerce Ct.), 205 
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Fed. 380, 388, affirmed sub nom. Houston E. & 
W. T. R . Co. v. United States, 234 U. Sj 342, 353; 
American Exp. Co. v. South Dakota, 244 U. S. 617, 
624; Illinois C. R. Co. v. State Pub. Utilities Com¬ 
mission, 245 U. S. 493, 506. j 

I 

It was this sweeping and far reaching poWer which 
Congress delegated to the Commission in Section 3 (1). 

If it be contended that Section 3 (1) is limited 
to discrimination against interstate commence caused 
by discriminatory intrastate rates, the unsoiindness of 
this contention is easily demonstrated. The courts 
opinion in the Shreveport case quoted above is a suf¬ 
ficient answer. It is pointed out later that Congress, 
in enacting Section 13 (4) intended to incorporate into 
legislative enactment the rule of the Shreveport case 
so far as it affects discrimination against interstate 
commerce caused bv discriminatory intrastate rates. The 
court says so in so many words, and fortifies its posi¬ 
tion by reference to the legislative history o|f this pro¬ 
vision, in Board v. Great Northern Ry. Co .,j 281 U. S. 
412, 426. But it is held in Florida v. United States, 
292 U. S. 1, 12, following the Shreveport case, as the 
basis for its statement, that the discrimination against 
interstate commerce caused by discriminatory intra¬ 
state rates is only a part of the general power of 
Congress delegated to the Commission to prevent “other 
sorts of unjust discrimination against interstate com¬ 
merce.” The court there said: 

The authority conferred upon the commission 
by Section 13 (4) of the Interstate Commerce Act, 
• with respect to intrastate rates, is not different 
in its quality or effect from that given to the Com¬ 
mission to prevent other sorts of unjust discrimina¬ 
tion against interstate commerce. That authority 
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rests upon the constitutional power of the Con¬ 
gress, extending to interstate commerce, to require 
that these agencies shall not be used in such man¬ 
ner as to cripple, retard, or destroy that commerce, 
and to provide for the execution of that power 
through a subordinate body. Shreveport case 
(Houston , E. <£ W. T. R. Co. v. United States ), 
234 U. S. 342, 351, 354, 355; Railroad Commission 
v. Chicago , B. & Q. B. Co., 257 U. S. 563. 

Here it is made quite plain that in the opinion of 
the court discrimination with respect to intrastate rates 
is not the only form of discrimination which Section 

mt 

3 (1) forbids or over which the Commission is given 
jurisdiction. On the contrary, the court states, in 
language too plain to be misunderstood, that authority 
has been given to the Commission to prevent other sorts 
of unjust discrimination against interstate commerce 
than that caused by intrastate rates. This is quite in 
harmony with the above quoted excerpt from the opinion 
in the Shreveport case, plainly stating that the broad 
language of Section 3 (1) makes unlawful “ any dis¬ 
criminatory action or practice of interstate carriers 
affecting interstate commerce.” 

What is the source of the Commission’s jurisdic¬ 
tion over these ‘‘other sorts of unjust discriminations 
against interstate commerce” unless it be Section 3(1)? 
Evidently that paragraph is meant, since the court cites 
the Shreveport case as supporting its statement. The 
justification of this rule, as well as the justification of 
the Commission’s jurisdiction, is found in the fact that 
Congress, as the court said, clearly commanded that 
the agencies of interstate commerce “shall not be used 
in such a manner as to cripple, retard or destroy that 







commerce,” and entrusted to the Commission j as a sub- 

7 i 

ordinate body, the duty of executing its command. 

The allegations of the complaint filed with the Com¬ 
mission (Bee. 39) are direct and positive to the effect 
that the unjust and discriminatory payments Exacted of 
the relator and the other smaller users are of a char¬ 
acter to cripple, retard or destroy their commerce—a 
subject-matter over which the court says thQ Commis¬ 
sion has complete jurisdiction. 

i 

Then immediately following the above Quoted ex " 
eerpt from the court’s opinion there is a Significant 
statement that the purpose for which the Commission 
w*as created was to determine, among other things, 
whether upon the facts in a given case there was an 
unjust discrimination against interstate comnierce. The 
court said (p. 12): 

The purpose for which the Commission was 
created was to bring into existence a body which 
from its special character, would be best fitted to 
determine, among other things, whether upon the 
facts in a given case there is an unjust discrimina¬ 
tion against interstate commerce . United States v. 
Louisville & N. R. Co., 235 U. S. 314, 320L 

Is it conceivable that the court would have made 
the foregoing statement, if, as our adversaries claim, 
the Commission has no power to entertain a complaint 
charging unjust discrimination against interstate com¬ 
merce ? 

Quite obviously, the discriminatory action or prac¬ 
tice of the Terminal Company and the larger users 
injuriously affecting the interstate commerce and inter- 
state shippers of the relator and the other smaller users 
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was in the power of Congress to condemn as unlawful, 
and this power to condemn as unlawful was delegated 
to the Commission. How can it he contended with any 
degree of plausibility that the unequal and dispropor¬ 
tionate payments exacted by the Terminal Company do 
not constitute ‘‘discriminatory action or practice of 
interstate carriers affecting interstate commerce V* 

Further undue and unreasonable prejudice and dis¬ 
advantage to the interstate commerce of the relator and 
the other smaller users consists in the fact that their 
interstate shippers are compelled to pay rates and 
charges sufficient to cover the extravagant and wasteful 
exactions imposed upon them by the Terminal Company 
and the larger users. A somewhat similar situation 
arose in Acker v. United States , 298 U. S. 426, in which 
an action was brought to set aside an order of the 
Secretary of Agriculture acting under the Packers’ and 
Stockyards Act holding existing rates at the Chicago 
Union Stock Yards unreasonable and fixing new maxi¬ 
mum rates. The appellants contended that certain ex¬ 
penditures actually made by them as the cost of getting 
and maintaining business were improperly excluded by 
the Secretary on the ground that they or a part of them 
had been extravagant and wasteful. The appellants con¬ 
tended that these expenditures had been made in the 
exercise of “managerial judgment,” which was not 
subject to review. The court denied the contention, 
saying: 

But this overlooks the consideration that the 
charge is for a public service, and regulation can¬ 
not be frustrated by a requirement that the rate 
he made to compensate extravagant or v/nnecessary 
costs for these or any purposes . 
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From this it is clear that shippers sikffer undue 
and unlawful prejudice in being required to pay rates 
to compensate for extravagant and wasteful expendi¬ 
tures such as those involved in this case. 

“A public utility,’’ says the court in West Ohio Gas 
Co. v. Commission , 294 U. S. 63, 68, “will not be per¬ 
mitted to include negligent or wasteful losses among its 
operating expenses.” 

i 

Again, it is plain that charges made by the carriers 
to cover wasteful and extravagant expenditures imposes 
an undue burden upon their interstate commerce and 
interstate shippers. j 

It is alleged in the complaint (Rec. 39), and ad¬ 
mitted by the motions to dismiss, that the discrimina¬ 
tory payments, measured by the interest ahd taxes of 
the Terminal Company, exacted of relator for use of 
the facilities of the Terminal Company, constitute an 
unreasonable discrimination against the relator’s in¬ 
terstate traffic; and “is calculated seriously to im¬ 
pair, if not to destroy its ability to render adequate and 
efficient transportation service at the lowest cost con¬ 
sistent with the furnishing of such service.;’ The ex¬ 
istence of discrimination is “a question, riot of law, 
but of fact” (236 U. S. 361). Here, again!, is an ad¬ 
mitted and conceded unreasonable discrimination 
against interstate traffic within the language of the 
court; and here, also, it should be conceded, is a sub¬ 
ject matter over which the Commission, as the court 
specifically holds, has plenary jurisdiction. 

The applicable legal principles would not be differ¬ 
ent if the tenant lines had been required by cjirect legis¬ 
lative authority, or through action by a railroad com- 
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mission, to unite in the construction of terminal fa¬ 
cilities at Kansas City, and the same authority had 
apportioned to the tenant lines expenditures for the 
use of the facilities on a numerical basis instead of 
on a user basis, as we were told in Interstate Com¬ 
merce Commission v. United States, 280 IJ. S. 53, 67, 
69, might lawfully have been done. The result in the 
case supposed would be that the traffic of the relator 
and the smaller users would be burdened with exces¬ 
sive and wasteful expenditures for service and benefits 
which they did not receive. It would have been within 
the authority of the Commission to protect interstate 
commerce by ordering a discontinuance of such waste¬ 
ful expenditures, as was done in Texas v. United States, 
292 TJ. S. 522. 530. where the court said: 

The fact that burdensome expenditures may 
be required by state regulations is not a barrier to 
their removal bv dominant federal authoritv in the 
protection of interstate commerce. 

The court then quotes from the Colorado case, 271 
U. S. 153. 163: 4 4 Prejudice to interstate commerce may 
be effected in many ways. One way is by excessive ex¬ 
penditures from the common fund in the local interest, 
thereby lessening the ability of the carrier properly to 
serve interstate commerce.” The court, after referring 
to the new railroad policy 44 seeking to insure an ade¬ 
quate transportation system ,*’ said that the authority 
given to the Commission to authorize consolidations, 
purchases, etc., 44 was given in aid of that policy.” 

May it not with equal propriety also be said that 
the condemnation in Section 3 (1) of unlawful burdens, 
prejudice or preference to interstate commerce and 
the provisions of Section 13 (1) providing for pro- 
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ceedings for their removal, were likewise given “in 
aid of that policy f” 

Congress, in Section 13 (1) of the Act, w|as careful 
to vest the Commission with jurisdiction oveif the com¬ 
plaint of one common carrier against another common 
carrier, complaining of anything done or omitted to be 
done in contravention of the provisions of thie Act. It 
is made the duty of the Commission to investigate the 
matter so complained of. Then follows Section 14 (1), 
which requires the Commission, after investigation, to 
make a report in writing in respect thereto, which shall 
state the conclusions of the Commission, together with 
its decision, order or requirement in the premises. 

Clearly the complaint filed by the relator with the 
Commission complained of things done by thO Terminal 
Company and the larger users “in contratention of 
the provisions of the Act.” It was the plain duty of the 

Commission to investigate the matters complained of, 

I 

and it was likewise its plain duty to make a report in 
writing in respect thereto, stating its concliisions, to¬ 
gether with its decision, order or requirement in the 
premises. It not only had, therefore, complete jurisdic¬ 
tion of the complaint filed by the relator, tjut a clear 
mandate was laid upon it to investigate the j complaint, 

decide it and make such order as was appropriate. 

% 

Manifestly the jurisdiction of the Commission over 
relator’s complaint was plain and clear and beyond 
peradventure. 
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2. Congress in adding Section 13 (4) to the Act 
in 1920, dealing with rates made or imposed by au¬ 
thority of any state, intended to incorporate in legis¬ 
lative enactment the principle of the Shreveport case 
which forbade cmd made unlawful any discriminatory 
action or practice of interstate carriers affecting inter¬ 
state commerce. 

Further light upon the interpretation of Section 
3 (1) in the Shreveport case is afforded in Board v. 
Great Northern Railway Co., 281 U. S. 412. 

The court, in the Great Northern case, was inter¬ 
preting Section 13 (4), which came into the Act in 
1920, and which provided that any rate, regulation or 
practice made or imposed by authority of a state which 
causes “any undue, unreasonable or u/njust discrimina¬ 
tion against interstate or foreign commerce” was un¬ 
lawful and prohibited, and the Commission was au¬ 
thorized to take appropriate action for the removal of 
the unlawful advantage, preference, prejudice or dis¬ 
crimination. 

The court, after quoting these provisions from 
Section 13 (4), said that Congress, in thus amending 
Section 13 by the incorporation of paragraph (4), in¬ 
tended to enact into law the principle of the Shreveport 
case, saying (p. 426): 

There can be no doubt that Congress thus in¬ 
tended to recognize and incorporate in legislative 
enactment the principle of the Shreveport case. 

Then follow in the marginal notes excerpts from 
the Reports of the House and Senate Committees on 
Interstate and Foreign Commerce. The House Report 
said, inter alia : 
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We also provide for the enactment into law 
of what is popularly known as the decision of the 
Supreme Court in the Shreveport case. 

i 

In the Senate Report, it is said: 

The Committee has attempted simply to ex¬ 
press the decisions of the Supreme Court of the 
United States. We have not attemptecf to carry 
the authority of Congress beyond the epact point 
ruled by the Supreme Court in the cas^ to which 
I have referred (the Shreveport case). 

Thus it is clear that Congress, in enacting Section 
13 (4) and in prohibiting “any undue, unreasonable, or 
unjust discrimination against interstate commerce” 
created by disproportionate intrastate rates, Was merely 
putting into legislative enactment what the i court had 
decided in the Shreveport case. In the view of Con¬ 
gress, therefore, as well as in the view of the court in 
the Great Northern case , the Shreveport cape had de¬ 
cided that any such undue, unreasonable, or unjust dis¬ 
crimination against interstate commerce was forbidden 
by Section 3 (1). While 13 (4) dealt only with unjust 
discrimination created by discriminatory: intrastate 
rates, yet, as before pointed out, Section 3 (1) pro¬ 
hibited all discriminations against interstate commerce, 
and discriminations created by unequal intrastate rates 
were included because they had not been excepted from 
the general and sweeping provisions of the | paragraph. 
It would appear, therefore, beyond questioh, that Sec¬ 
tion 3 (1), in the opinion of the court in the! Shreveport 
case , and in the Great Northern case, and in the opinion 
of Congress, prohibited and made unlawful any and 
all undue, unreasonable or unjust discrimination against 


I 

i 

i 

I 

! 
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interstate commerce, whether produced by unequal in¬ 
trastate rates or otherwise. 

The foregoing considerations demonstrate the 
Commission's plain error in denying our construction 
of Section 3 (1) and in giving to that paragraph an 
interpretation which is supported by neither reason nor 
authority. 

In disposing of our contention under Section 3 (1) 
the Commission says (Rec. 116): 

The legislative history of this paragraph (1) 
of Section 3 appears to support the view that dis¬ 
crimination between shippers was the only thing 
aimed at. If this were not so, the provisions of 
Section 3 (3), which specifically prohibit discrimi¬ 
nation between carriers of passengers or property, 
would seem to be superfluous. We are constrained 
to hold, therefore, that a situation of prejudice or 
preference bettveen common carriers is not com¬ 
prehended by the provisions of Section 3 (2). 

In saying that " discrimination between shippers 
was the only thing aimed at" by paragraph (1) of Sec- • 
tion 3, the Commission completely overlooks the fact 
which the decisions establish that discrimination 
against interstate commerce was one of the chief ob¬ 
jectives of the legislation. It is quite true that a dis¬ 
crimination against interstate commerce is essentially 
a discrimination primarily against the interstate ship¬ 
pers who conduct the commerce as well as against the 
carrier who serves it. Evidently the Commission did 
not use the word "shippers" in this sense, for had it 
done so it would have been logically forced to hold that 
the complaint came within its jurisdiction, even upon 



its own interpretation of Section 3 (1). This subject 
is treated more in detail under a subsequent heading. 

Why, then, do not the provisions of Section 3 (1) 
extend to the conceded discrimination against the 
interstate commerce and interstate shippers of the 
relator, and why are not such discriminations in con¬ 
travention of the provisions of the Act , within the pur¬ 
view of Section 13 (1) of which the relator is given the 
specific right to complain? 

I 

i 

3. Subsequent decisions have followed and reaf¬ 
firmed the Shreveport case . i 

The Shreveport case was followed by j American 
Express Co. v. State of South Dakota, 244 U. S. 617, 
decided in 1917. That involved a discrimination be¬ 
tween interstate express rates and intrastaie express 
rates. The Commission found the existence of dis¬ 
crimination and entered its cease and desist order. 
Litigation arose in the state court of South Dakota and 

i 

had for its purpose to enjoin the express! company 
from advancing intrastate rates as authorized bv the 
Commission’s order. From a decision of the Supreme 
Court of South Dakota enjoining the express company 
from advancing intrastate rates, the case came to the 
Supreme Court. There it was argued that the Com¬ 
mission did not possess the requisite authority to make 
its order. In the opinion (p. 624), under the heading 
“The power of the Interstate Commerce CoIhmission, ,, 
the court, after quoting from the opinion of the Su¬ 
preme Court of South Dakota, said (p. 625)j: 

That court denies not only the intent of Con¬ 
gress to confer upon the Commission authority to 



remove an existing discrimination against interstate 
commerce by directing a change of an intrastate 
rate prescribed by state authority, but denies also 
the power of Congress under the Constitution to 
confer such power upon the Commission or to exer¬ 
cise it directly. The existence of such power and 
authority should not have been questioned since the 
decision of this court in the Shreveport case. 

The Shreveport case is thus unqualifiedly approved. 
The jurisdiction of the Commission under Section 3 (1) 
to deal with an undue and unreasonable discrimination 
against interstate commerce is affirmed. It is again 
apparent that Section 3 (1) deals with something more 
than *‘ discrimination between shippers.’’ It vested in 
the Commission the entire power which Congress pos¬ 
sessed to prevent such discrimination. If Congress had 
the power under the Constitution to forbid undue or 
unreasonable prejudice or disadvantage to interstate 
commerce, then that power has been conferred upon the 
Commission, and it is free to exercise it. The undue 
burdens upon the interstate commerce of the complain¬ 
ant, alleged in the complaint and admitted by the mo¬ 
tions, clearly, therefore, come within the prohibition of 
Section 3 (1). 

The Shreveport case was again followed and ap¬ 
proved in Illinois Central R. Co. v. Public Utilities Com¬ 
mission of Illinois, 245 U. S. 493, decided in 1918. There 
the controversy was over the order of the Commission 
finding that intrastate passenger rates constituted an 
unjust and unreasonable discrimination against inter¬ 
state passenger rates, and the contention again was 
that the Commission’s order was “in excess of any 
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power that has been or can be conferred upon the Com¬ 
mission. 7 7 The court, after referring to the Shreveport 
case, said (p. 506): 

Under the commerce clause of the Constitution 
Congress has ample power to prevent the common 
instrumentalities of interstate and intrastate com¬ 
merce, such as the railroads, from beihg used in 
their intrastate operations in such manner as to 
affect injuriously traffic which is interstate. 

It is admissible for Congress to provide for 
the execution of this power through a Subordinate 
body such as the Interstate Commerce Commission, 
and this it has done by the Act to Regulate Com¬ 
merce. 

A recent restatement by the court of the rule in the 
Shreveport case is given by the court in Board v. Great 
Northern Ry., 281 U. S. 412, where it is said (p. 424): 

What was lacking in the Minnesota Rate Cases, 
supra (that is, a finding of discrimination by the 
Commission), had been supplied in the Shreveport 
case (234 U. S. 342). There, the Interstate Com¬ 
merce Commission had found that there was an 
unjust discrimination arising out of the relation of 
intrastate rates, maintained under state authority, 
to interstate rates which had been upheld as reason¬ 
able. The court decided that Congress in exer¬ 
cising its constitutional authority could j correct the 
evil of this discrimination against interstate com¬ 
merce and that in so doing Congress ^as entitled 
to secure the maintenance of its own standard of 
interstate rates. Having this power, Congress 
could provide for its exercise through ihe aid of a 
subordinate body. The removal of the discrimina¬ 
tion was unthin the authority granted to the Inter¬ 
state Commerce Commission and the decision rested 
upon the ground that this authority had been exer- 
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cised. {Id. pp. 357, 358. See, also American Ex¬ 
press Company v. Caldivell, 244 U. S. 617, 625; Illi¬ 
nois Central Railroad Company v. State Public 
Utilities Commission, 245 U. S. 493, 506; Arkansas 
Railroad Commission v. Chicago R. I. <& P. R. R. 
Co., 274 U. S. 597, 599.) 

What conceivable arguments or considerations can 
be urged in support of the Commission’s disposition of 
one of our major contentions in the case, with the 
assertion that Section 3 (1) dealt only with discrimina¬ 
tions between shippers, and that such discrimination 
between them was the only thing aimed at? The au¬ 
thorities to which we have referred above, are, we 
earnestly contend, overwhelmingly to the contrary. 

For similar reasons, we feel that the following 
statement, likewise contained in the quoted excerpt from 
the Commission’s report, is not supported either by 
reason or authority: 

We are constrained to hold, therefore, that a 
situation of prejudice or preference between com¬ 
mon carriers is not comprehended by the provisions 
of Section 3 (1). 

It may be assumed, for the purpose of the argu¬ 
ment, that any situation of prejudice or preference be¬ 
tween common carriers, considered merely in their 
private capacity and unaffected by any public interest, 
would not be comprehended by the provisions of Section 
3 (1). The obvious reason is that that paragraph was 
not concerned with private quarrels between carriers, 
in which the public was not interested, and which could 
not injuriously affect shippers or others in w r hose be- ‘ 
half the legislation was enacted. 





Quite another situation is presented, however, where 
a discrimination exists which, while nominally between 
common carriers, yet primarily injuriously affects 
shippers and the public generally. The object of the 
law was to provide the people of the United States 
with an adequate railway system for the handling of 
all interstate traffic economically and efficiently. Sec¬ 
tion 3 (1) dealt with this proposition. Its phrpose was 
to make unlawful any prejudicial, discriminatory, or 
preferential practices of carriers which operated to the 
detriment of the public interest. 

Inasmuch as the matter here complained of is 
clearly within the provisions of Section 3 (ll), it is not 
material to discuss the construction and effect of Sec¬ 
tion 3 (3). We do, however, disagree fundamentally 
with what the Commission says with respect to Section 
3 (3), for reasons stated infra. 


4. Sections 3(1) and 13 (4) make unlawful “an 
undue revenue burden upon interstate commerce,’’ such 
as the impairment of the net revenues of thp complain¬ 
ant through the unduly burdensome and discriminatory 
payments here complained of. 

Bearing in mind, as shown before, that Section 13 


(4) was merely the recognition and incorporation in 
legislative enactment of the principle of the \Shreveport 
case ; we desire to point out that under Section 13 (4), 

and hence under Section 3 (1), an undue revenue burden 

| 

upon interstate commerce is forbidden. We refer to 
this fact for the purpose of indicating what! we regard 
as the Commission’s error in its statement i{i its report 
that under Section 3 (1) “discrimination between 
shippers was the only thing aimed at.” 
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In United States v. Louisiana, 290 U. S. 70, 74, the 
court, after obseiving that under Section 13 (4) a for¬ 
bidden discrimination against interstate commerce by 
intrastate rates operates to thwart the broad purpose 
of the Act to maintain an efficient transportation sys¬ 
tem by enabling carriers to earn a fair return , said: 

So construed, Section 13 (4) confers on the 
Commission the power to raise intrastate rates so 
that the intrastate traffic may produce its fair 
share of the earnings required to meet mainte¬ 
nance and operating costs and to yield a fair re¬ 
turn on the value of property devoted to the trans¬ 
portation service, both interstate and intrastate. 
Wisconsin Railroad Comm’n v. C. B. & Q. R. Co., 
supra, 586, 587, 588, 589, 590; New York v. United 
States, 257 U. S. 591, 601; Florida v. United States, 
supra, 211; Louisiana v. United States, 284 U. S. 
125, 131; see Nashville, C. & St. L. Ry. Co. v. 
Tennessee, 262 U. S. 318. 

Again, in Florida v. United States, 292 U. S. 1, 5, 
the court, after referring to the language used in 
Section 13 (4), to-wit, “unjust discrimination against 
interstate commerce,” said: 

iWe concluded that these words in Section 
13 (4) were not tautological, but had the necessary 
effect of conferring authority upon ,the Commission 
to raise intrastate rates so that the intrastate 
traffic may produce its fair share of the earnings 
required to meet maintenance and operating costs 
and to yield a fair return on the value of the prop¬ 
erty devoted to the transportation service, both in¬ 
terstate and intrastate. United States v. Louisiana, 
290 U. S. 70, 75. 
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In Ohio v. United States, 292 U. S. 498, the court 
used the expression “ undue revenue burden hpon inter¬ 
state commerce,” saying (p. 501): 

The Commission found that the reduced rates 
put into effect on the intrastate traffic in question 
as a result of orders or permission of the Public 
Utilities Commission of Ohio were undhly prefer¬ 
ential of persons and localities in Ohio, uriduly preju¬ 
dicial to persons and localities without the state, 
and that they cast an undue revenue biirden upon 
interstate commerce . 

This revenue burden was subsequently described 

(p. 502) as “revenue discrimination. ,, 

■ 

There is, therefore, something more ih Section 3 
(1) than a mere discrimination between shippers. There 

i 

is a discrimination which injuriously affects the reve¬ 
nues of the carriers, and prevents them frcim realizing 
sufficient revenue to pay their legitimate expenses of 
operation and to earn a fair return upon the value of 
their property. An undue burden upon interstate com¬ 
merce arising from insufficient revenue is the same in 
practical effect as one arising from wasteful and ex¬ 
travagant expenditures. 

i 

| 

Both are a' form of discrimination against inter¬ 
state commerce where the effect, as stated }n Florida v. 
United States , 292 U. S. 1, 12, is “to cripple, retard; 
or destroy that commerce.” 
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5. In determining the power and authority of the 
Commission under Section 3 (1) that paragraph should 
he construed, not to defeat, hut to give effect to the 
established policy of Congress effectually to prevent 
every unreasonable, undue or unjust obstruction to, 
burden upon, advantage to, or discrimination against 
interstate commerce, whether arising from the volun¬ 
tary acts of carriers or otherwise. 

Under prior headings we have presented our con¬ 
tention that the court, in the Shreveport Case , 234 U. 
S. 342, has construed Section 3 (1) to make unlawful 
“any discriminatory action or practice of interstate 
carriers affecting interstate commerce/ ’ such as is al¬ 
leged in relator’s complaint before the Commission, 
and to vest the Commission with full and complete 
jurisdiction to prevent or remove such discrimination. 
In further support of the Commission’s jurisdiction, we 
desire to point out the manifest policy of Congress, as 
disclosed in various statutory enactments and court de¬ 
cisions, in the protection of interstate commerce, and 
also to point out that Section 3 (1), wdien read in the 
light of i established rules of statutory construction, 
clearly and beyond peradventure vests the Commission 
with jurisdiction over the relator’s complaint. 

While Section 3 (1) is a part of the original Act 
of 1887, it is not to be viewed or construed as an iso¬ 
lated or independent paragraph. On the contrary, it is 
to be read and construed with other provisions of the 
Act, and with the subsequent amendments to the Act 
and related enactments, as though the Act had been 
originally enacted in its amended form. 

In Blair v. City of Chicago. 201 U. S. 400, 475, the 
court, after stating that where an act is amended it 
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“is to be read as if it bad originally bebn in the 
amended form,” says: 

We believe this view is sustained by reason 
and authority. Holbrook v. Nichol, 36 Ill. 161. The 
rule was thus stated in Farrell v. State, 54 N. J. L. 
421, 24 Atl. 725: “As a rule of construction, a stat¬ 
ute amended is to be understood in the same sense 
exactly as if it had read from the beginning as it 
does amended. I People ex rel. Parsons v. Circuit 
Judge, 37 Mich. 287. In Conrad v. Nall, 24 Mich. 
275, a section in a chapter of the Code was 
amended, and it was held that it was nbt intended 
to operate independently of the other provisions of 
the chapter, but that the whole chapter, in its 
present form, must be read as one act.” 

The rule is correctly stated in Endlich on In¬ 
terpretation of Statutes, Sec. 294, as follows: 
“A statute which is amended is thereafter, and as 
to all acts subsequently done, to be construed as if 
the amendment had always been therp, and the 
amendment itself so thoroughly become^ a part of 
the original statute that it must be construed in 
view of the original statute as it stands after the 
amendments are introduced and the matters super¬ 
seded bv the amendments eliminated.” 

•' j 


_ i 

With respect to the effect of subsequent amend¬ 
ments to Section 3, the court said in Pennsylvania Com¬ 
pany v. United States, 236 U. S. 351, 363^ “that the 
provisions of Section 3 of the Act must be read in con¬ 
nection with the amendments and subsequent provi¬ 


sions. 


n 


The rule is thus stated in Balanced Bock Scenic 

i 

Attractions v. Town of Manitou (C.C.A. it)), 38 Fed. 
(2d) 28, as follows: “It is to be understood as if it 
had been originally enacted in its amended form.” 
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Let us assume, for the sake of argument, that the 
Act to Regulate Commerce had been originally enacted 
with all its amendments and additions, and then view 
Section 3 (1) in its relation to this entire body of 
legislation. Naturally the Transportation Act, intro¬ 
ducing “a new railroad policy” into our federal legis¬ 
lation, would be a part of the Act. In describing this 
new policy the court says, in Dayton-Goose Creek Ry. 
Co. v. United States f 263 U. S. 456, 478:- 

The new act seeks affirmatively to build up a 
system of railways prepared to handle promptly all 
the interstate traffic of the country. It aims to 
give the owners of the railways opportunity to earn 
enough to maintain their properties and equipment 
in such a state .of efficiency that they can carry 
well this burden. To achieve this great purpose, 
it puts the railroad systems of the country more 
completely than ever under the fostering guardian¬ 
ship and control of the Commission, which is to 
supervise their issue of securities, their car supply 
and distribution, their joint use of terminals, . . . 
To regulate in the sense intended is to foster, pro¬ 
tect and control commerce with appropriate regard 
to the welfare of those who are immediately con¬ 
cerned, as well as the public at large, and to pro¬ 
mote its growth and insure its safety. 


The court used similar language in the New Eng¬ 
land Divisions Case, 261 U. S. 184, 189: 

The 1920 Act sought to insure, also, adequate 
transportation service. That such was its purpose, 
Congress did not leave to inference. The new pur¬ 
pose was expressed in unequivocal language. And 
to attain it, new rights, new obligations, new ma¬ 
chinery were created. The new provisions took a 





55 


wide range. Prominent among them afe those 
specially designed to secure a fair return on capital 
devoted to the transportation service. j 

i 

l 

The court summed up the matter in a few words 
in Wisconsin Railroad Commission v. C. B. <& Q. R. R. 
Co., 257 U. S. 563, 585, as follows: 

i 

The new measure imposed an affirmative duty 
on the Interstate Commerce Commission to fix 
rates and to take other important steps to main¬ 
tain an adequate railway service for the people 
of the United States. 


That the new railroad policy included the avoid¬ 
ance of waste as well as the maintenance of service is 
made clear in Texas v. United States, 292 TjT. S. 522, 
530, where the court said: 

These broadening provisions of the Emergency 
Railroad Transportation Act, 1933, confirm and 
carry forward the purpose which led to the enact¬ 
ment of Transportation Act, 1920 (Title IV, 41 
Stat. at L. 474, et seq., chap. 91, U. S. Cl, title 49, 
sec. 1). We found that Transportation jA.ct, 1920, 
introduced into the federal legislation a new rail¬ 
road policy seeking to insure an adequate trans¬ 
portation service. To attain that end, new rights, 
new obligations, new machinery, were created. Rail¬ 
road Commission v. Chicago, B. <& Q. R. Co., 257 U. 
S. 563, 585; New England Divisions Case (Akron, 
C. & F. R. Co. v. United States), 261 U. S. 184, 189, 
190; Dayton-Goose Creek R. Co. v. United States, 
263 U. S. 456, 478. It is a primary aiin of that 
policy to secure the avoidance of wa^te. That 
avoidance, as well as the maintenance bf service, 
is viewed as a direct concern of the public. Davis 
v. Farmers Co-op. Equity Co., 262 U. Si 312, 317; 
Texas & P. R. Co. v. Gulf, C. & S. F . R. Co., 270 
U. S. 266. 277. I 
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The policy of Congress with respect to economy and 
efficiency in operation is further emphasized by Sec¬ 
tion 15(a) of the Act as amended June 16, 1933, 
whereby, in the exercise of its power to prescribe just 
and reasonable rates, the Commission shall give due 
consideration “to the need, in the public interest, of 
adequate and efficient railway transportation service at 
tine lowest cost consistent with the furnishing of such 
service; and to the need of revenues sufficient to 
enable the carriers, under honest, economical and ef¬ 
ficient management, to provide such service 

The policy of Congress is expressly declared in 
Section 500 of the Transportation Act (U.S.C., title 49, 
Section 142): 

It is declared to be the policy of Congress 
. . . to foster and preserve } in full vigor, both 
rail and water transportation. 

Various sections of the Act emphasize the purpose 
of Congress to afford efficient service to the public. 

In Section 1, paragraph (21), the Commission is 
empowered to require any carrier to provide itself with 
safe and adequate facilities, and to extend its line or 
lines, but with the proviso that no such order shall be 
made “unless the Commission finds as to such exten¬ 
sion that it is reasonably required in the interest of 
public convenience and necessity, or as to such exten¬ 
sion or facilities that the expense involved therein will 
not impair the ability of the carrier to perform its duty 
to the public.” 

In Section 3, paragraph (4), provision is made 
for the sharing of terminal facilities, but with the 











proviso that the Commission shall find this to be 
practicable, “ without substantially impairing the ability 
of the carrier owning or entitled to the enjoyment of 
the terminal facilities, to handle its own business.” 

Section 20 (a) provides that the Comnjiission may 
authorize a carrier to issue stocks and bonds or as¬ 
sume any obligation in respect to the securities of any 
other person, but only if the Commission shall make 
a finding that such issue or assumption “iaUl not im¬ 
pair its (the carrier’s) ability to perform that service” 
(service to the public as a common carriejr). 

In the Emergency Railroad Transportation Act, 
1933 (Title 49, U.S.C., Section 254), the purposes of 
the chapter are . . . “(b) control allowances, ac¬ 

cessorial services and the charges therefore, and other 
practices affecting service or operation to tihe end that 
undue impairment of net earnings may be prevented, 
and (c) avoid other wastes and preventable expense.” 

The Congressional purpose is to secure to the 
carriers a fair return on capital devoted to! transporta¬ 
tion facilities, after the payment of all proper and 
legitimate expenses of operation (Floridd v. United 
States, 292 U. S. 1, 5; Louisiana Public Service Com¬ 
mission v. Texas & New Orleans Ry . Co., 2$4 U. S. 125, 
131; Illinois Commerce Commission v. United States, 
292 U. S. 474, 479; to “promote economy and efficiency 
and to prevent wasteful expenditures” (Texas v. 
United States, 292 U. S. 522, 530); to prevent “inade¬ 
quate rentals or extortionate exactions under trackage 
agreements” (Transit Commission v. United^ States, 289 
U. S. 121, 128); “to preserve the earning capacity and 
to conserve the financial resources of the individual 
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carrier’ 7 (Texas & Pacific By\ Co. v. Gulf, C. & S. F., 
270 U. S. 266, 277); and to prevent obstructions to and 
undue burdens upon interstate commerce (Colorado v. 
United States, 271 U. S. 153, 162). 

In the case last cited, Colorado v. United States, 
the court upheld an order of the Commission permit¬ 
ting the abandonment of a branch line in Colorado 
which was being operated with large annual deficits. 
The court took the position that the depletion of the 
treasury of the parent company by making good these 
deficits constituted a burden upon, and was prejudicial 
to, its interstate commerce, and in the course of its 
opinion said: 

Prejudice to interstate commerce may be ef¬ 
fected in many ways. One way is by excessive 
expenditures from the common fund in the local 
interest, thereby lessening the ability of the carrier 
properly to serve interstate commerce. Expendi¬ 
tures in the local interest may be so large as to 
compel the carrier to raise reasonable interstate 
rates, or to abstain from making an appropriate 
reduction of such rates, or to curtail interstate 
service, or to forego facilities needed in interstate 
commerce. Likewise, excessive local expenditures 
mav so weaken the financial condition of the car- 

m/ 

rier as to raise the cost of securing capital re¬ 
quired for providing transportation facilities used 
in the service, and thus compel an increase of 
rates. Such depletion of the common resources in 
the local interest may conceivably be effected by 
continued operation of an intrastate branch in 
intrastate commerce at a large loss. 

The court further said: 

The exertion of the Federal power to prevent 
prejudice to interstate commerce so arising from 





the operation of a branch in intrastate commerce 
is similar to that exerted when a state establishes 
intrastate rates so low that intrastate jtraffic does 
not bear its fair share of the cost of the service 
(Railroad Commission v. Chicago, B. Q. R. Co,, 
257 U. S. 563; Nashville, C. & St. L. Ri Co, v. Ten - 
nessee, 262 U. S. 318); or when the state authorities 
seek to compel the erection of a unioti station so 
expensive as unduly to deplete the financial re¬ 
sources of the carriers (Railroad Commission v. 
Southern P, Co., 264 U. S. 331); or when one rail¬ 
road seeks to construct an intrastate branch line, 
which will deplete its own financial resources or 
those of another intrastate carrier (T$xas & P. R. 
Co. v. Gulf, C. & S. F. R. Co., decided March 1, 
1926, 270 U. S. 266, ante, 578). Thej jurisdiction 
exercised by the Commission in these cases is in 
essence that which was invoked in the Shreveport 
case ( Houston , E. & W. T. R. Co. v. United States, 
234 U. S. 342), a power to prevent unjust prefer¬ 
ence to particular intrastate shippers! or localities 
at the demonstrated expense of interstate com¬ 
merce. ! 


It is entirely plain, beyond peradventuife of a doubt, 
we respectfully submit, that Congress, in its railway 
legislation, has adopted a definite policy; declared in 
Section 500 of the Transportation Act above quoted, 
to foster and preserve railway transportation in full 
\igor. Its objective is to provide an adequate railway 
service for the people of the United States. It is a pri¬ 
mary aim of that policy to secure the avoidance of 
waste as well as the maintenance of service. The in¬ 
dividual carrier is a separate problem, j Its earning 
capacity is to be preserved and its financial resources 
are to be conserved. It is to be protected against in - 
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adequate rentals or extortionate exactions under track¬ 
age agreements. It is to receive sufficient revenues 
to pay all proper and legitimate expense of operation 
and a fair return on the value of its property. Its 
interstate commerce and its interstate shippers are to 
be protected against any undue or unreasonable preju¬ 
dice or disadvantage in any respect whatsoever. Any 
undue or unreasonable preference or advantage to any 
other person is prohibited. That the policy of Con¬ 
gress embraces all of these things cannot be denied, in 
fact, it is specifically admitted by the Commission in 
its report, 211 I.C.C. 291 (Rec. 127), where the Com¬ 
mission says: 

The Act does disclose a policy of Congress of 

the nature alleged by complainants. 

How, then, should Section 3 (1) be construed? 
Should it be construed to carry forward and give ef¬ 
fect to the definite policy of Congress, or should it 
be construed to defeat and nullify the intent of the law¬ 
makers? The Commission appears to have adopted 
the latter view. 

Bearing in mind that we are now viewing Section 
3 (1) in its relation to the entire body of legislation 
constituting the Act, with its subsequent additions and 
amendments, we contend with entire confidence that 
the paragraph in question should be construed to carry 
out and &ive effect to the Congressional policy. This 
contention is fortified by many pertinent decisions of 
the court. 

Not only is it true, as the court says in Pied¬ 
mont & N. R. Co. v. Interstate Commerce Commission, 
286 U. S. 299, 311 (1932), that “The Transportation 





Act was remedial legislation and should, j therefore, be 
given a liberal interpretation,” but it is also true, as the 
court said in Texas & Pacific Ry. Co. v. Gulf, Colo¬ 
rado Santa Fe Ry. Co., 270 U. S. 26(j>, 277 (1926), 
that specific provisions in the Act are to be viewed by 
their relation “to the railroad policy introduced by the 
Transportation Act, 1920,” and are to be construed “m 
the light of this congressional policy.” 

j 

In Chicago, Rock Island & Pacific Ry< Co. v. United 
States, 274 U. S. 29, after quoting from the provisions 
of the Panama Canal Act and from the 
policy contained in Section 500 of the 
Act, quoted above, the court said: 

These and other provisions emphasize the in¬ 
tention of Congress to broaden the control of the 
Interstate Commerce Commission dver rail and 
water transportation and generally, |to extend the 
regulatory power of that body over all such trans¬ 
portation in the public interest. It would be quite 
inconsistent with that broad purpose to adopt the 
narrow construction of the statutory provisions un¬ 
der review which is advanced by appellants. On 
the whole, and especially in the light of the definite 
congressional policy which the legislation reflects 
(Richardson v. Harmon, 222 U. j S. 96, 104; 
Holden v. Stratton, 198 U. S. 202, 213, 214; 
Minnesota v. Hitchcock, 185 U. |S. 373, 395), 
we find no difficulty in rejecting the construction 
thus advanced and adopting that which we have 
indicated, without, at the same time,! doing violence 
to the fair meaning of the language actually em¬ 
ployed. j 

In Richardson v. Harmon, 222 U. S. 96, the question 
arose over the construction of an act of Congress limit¬ 
ing the liability of ship owners. It was held that the 


declaration of 
transportation 




62 


limitation of liability extended to claims for torts as 
well as to claims arising ex contractu. The controlling 
factor in the decision was the “ manifest policy of Con¬ 
gress to further encourage the shipowning industry.’’ 

The court said: 

In view of the manifest policy of Congress to 
further encourage the shipowning industry, and the 
very broad terms employed in this last legislation, 
we can but infer that the policy of the government 
was to confine the risk of an owner not personally 
at fault to his interest in the ship. To say that 
Congress meant no more by extending the limita- 
tion to any and all debts and liabilities than to in¬ 
clude obligations arising ex contractu would be to ut¬ 
terly ignore the fact that such a construction would 
leave an owner subject to a large class of obliga¬ 
tions arising from nonmaritime torts, and leave 
nothing to which the words, “any and all . . . 

liabilities” could apply. 

In Holden v. Stratton, 198 U. S. 202, the court, in 
upholding a state exemption act against the claim of a 
trustee in bankruptcy,' said: 

And the meaning which we deduce from the 
text and context of the proviso is greatly fortified 
by obvious considerations of public policy. It has 
always been the policy of Congress , both in. gen¬ 
eral legislation and in bankrupt acts, to recognize 
and give effect to the state exemption laws. 

In Minnesota v. Hitchcock , 185 U. S. 373, the court, 
in construing certain national legislation so as to give 
effect to the “policy of the government,” said: 

We come finally to a consideration of the pol¬ 
icy of the government both in respect to schools 
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and to Indians. It is undoubtedly trtie that such 
policy from the beginning has been liberal in the 
appropriation of lands for school purposes. See 
a review of the legislation in respect thereto in the 
opinion in Cooper v. Roberts, 18 How. 173, 15 L. 
ed. 338. 1 

No provision is made for compensating the 
Indians for lands which would be lost if the right 
of the state was sustained, whereas, on the other 
hand, the right of the state to compensation for 
the particular school sections within the tract had 
already been secured. Contrasting the two poli¬ 
cies—that in respect to public schools and that in 
respect to the care of the Indians—it would seem 
that we are called upon to uphold the rights of 
the Indians, which otherwise wouM be wholly lost 
without compensation, as against the claims of the 
state for which satisfaction in other directions has 

I 

been provided. 

In the Tap Line Cases , 234 U. S. 1, the court, after 
referring to Section 1 (8), known as the commodities 
clause, referring particularly to the exemption of 
“lumber and the manufactured products thereof,” 
said: 

This declaration of public policy,! which is now 
a part of the Commerce Act, cawnbt be ignored 
in interpreting the power cund authority of the 
Commission under the Act. 

t I 

For even more cogent reasons, a construction of 
an act of Congress which operates to defeat the intent 
or policy of Congress is inadmissible, j In Feitler v. 
United States (C.C.A. 3), 34 Fed. 230, the court, in 
speaking of “the usual canons of statutory construc¬ 
tion,” said: 
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Of these the first, and in this instance the 
most important, is that in construing an act of 
Congress the known policy of Congress in regard 
to the subject matter must be considered . . . 

Other canons require that the provisions should 
not be construed so strictly as to defeat the mani¬ 
fest indention of Congress (United States v. Lacker, 
134 U. S. 624, 628, 629), but that it should be con¬ 
strued sensibly, yet always with a view to the ob¬ 
ject aimed at. 

In United States v. Lacher, supra, the court said: 

But though penal laws are to be construed 
strictly, yet the intention of the legislature must 
govern any construction of penal as well as other 
statutes, and they are not to be construed so strictly 
as to defeat the obvious intention of the legislature. 

In United States v. Missouri Pacific Railway Co. 
(C.C.A. 8), 213 Fed. 169, the court said (p. 163): 

Another approved rule of construction is that 
a rational, sensible and practical interpretation of 
the statute, one which will permit the accomplish¬ 
ment of the purpose of the act, should be preferred 
to one which is unreasonable or impracticable or 
that would hinder or retard the accomplishment 
of that purpose. 

When Section 3 (1) is construed in the light of the 
established policy of Congress, as outlined above, the 
existence of which is conceded by the Commission, the 
prohibition of the statute against any undue or un¬ 
reasonable prejudice or disadvantage, in any respect 
whatsoever, to any person, corporation, or any par¬ 
ticular description of traffic, becomes clear. It is a 
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I 

! 

prohibition against waste and extravagance, such as 
the unequal, discriminatory and wasteful payments 
made by the relator and the smaller users ifor services 
or benefits which they do not receive or enjoy. It is a 
prohibition against excessive expenditure^ from the 
common fund in the local interest, thereby lessening 
the ability of the carrier properly to ser\je interstate 
commerce, as described in Colorado v. United States, 
supra. It is also a prohibition against inadequate 
rentals or extortionate exactions under trackage agree¬ 
ments, referred to in Transit Commissioji v. United 
States, 289 U. S. 121, 128. j 

Section 3 (1) is likewise a prohibition! against un¬ 
due or unreasonable preference or advantage to any 
particular person, corporation or any particular de¬ 
scription of traffic. 

| 

It was the purpose of Congress, says the court in 
Louisville & N. Ry. Co. v. Mottley, 219 U. S. 467, “to 
cut up by the roots every form of discrimination, 
favoritism and inequality.” 

The relator’s complaint before the Commission al¬ 
leged that the unequal and discriminatory payments 
exacted by the Terminal Company in compliance with 
the terms of the operating agreement constituted an 
undue and unreasonable preference and Advantage to 
the larger users and an undue and unreaspnable preju¬ 
dice or disadvantage to the smaller users or the inter¬ 
state commerce conducted by them. The| Commission 
ruled (Rec. 130) that the facts pleaded did not “dis¬ 
close a cause of action which we have jurisdiction to 

entertain.” The lower court ruled (Rec. i82) that the 

« 

Act to Regulate Commerce does not “beyond perad- 


i 

i 

i 
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venture v confer jurisdiction upon the Commission to 
entertain the complaint and decide it upon the merits. 
The conclusion of the Commission and the decision of 
the lower court involved a construction of the Act to 
Regulate Commerce which effectually defeats and frus¬ 
trates the purpose and intention of Congress, which is 

in violation of one of the first canons of statutory 

* 

construction. A clear and oft-repeated purpose and 
intention of Congress was to prohibit any burden or 
prejudice or obstruction to interstate commerce—to 
preserve the earning capacity and financial resources 
of the individual carrier, to prevent waste and to exact 
economy and efficiency, all to the end of providing an 
adequate railway service for the people of the United 
States. The construction placed by the Commission and 
by the lower court upon the Act, and particularly upon 
Section 3 (1) ? operate directly to nullify the purpose 
of Congress and to defeat its policy. We have shown 
above that quite a different interpretation had been 
placed upon Section 3 (1) by the Supreme Court, but 
we are only concerned at present in pointing out that 
any decision, whether by the Commission or by the 
lower court, which denies jurisdiction in the Commis¬ 
sion to prevent or remove undue and discriminatory 
burdens upon interstate commerce or undue or unrea¬ 
sonable preferences or advantages to interstate com¬ 
merce, involves an interpretation which operates directly 
to defeat the legislative purpose y and which for that 
reason is inadmissible and contrary to established 
precedent. We contend that there is nothing in the 
original Act or in any subsequent amendments which 
justifies such an interpretation. 


In United States v. Pennsylvania Railroad Co., 266 
U. S. 191, it was argued that certain specific powers 
granted the Commission in the Transportation Act had 
had the effect “to restrict the Commissibn’s general 
power to prevent unjust discrimination, prohibited by 
Section 3,” but the court held that the argument was 
unsound, saying: 

There is nothing in the Act to Regulate Com¬ 
merce as originally enacted or in the | Transporta¬ 
tion Act, 1920, or in any earlier amendment, which 
indicates a purpose on the part of Cohgress either 
to allow a carrier to create undue prejudice by the 
use of facilities possessed, or to narrow the Com¬ 
mission’s power to prevent unjust discrimination. 

i 

i 

So extensive is the power and authority of the 
Commission to remove illegal discrimination against 
interstate commerce that Section 22 of tihe Act, pro¬ 
viding that nothing in the Act shall prevent the carriage 
of property free or at reduced rates for the United 
States, state or municipal governments j presents no 
barrier to the exercise of the Commissibn’s jurisdic¬ 
tion. This is decided in Nashville, Chattanooga & St. 
Louis Ry. Co. v. State of Tennessee, 262 U. S. 318 r 
There it appeared that the Railroad Commission of 
Tennessee declined to raise intrastate rates on car; 
load shipments of stone and gravel whbn for use in 
building public highways and consigned to federal, 
state, county and municipal authorities b r their bona 
fide agents. It claimed justification for its act in that 
part of Section 22 of the Act reading as follows: 

That nothing in this act shall prevent the 
carriage, storage or handling of property free or 
at reduced rates for the United States, state, or 
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municipal governments, or for charitable purposes, 
or to or from fairs and expositions for exhibition 
thereat, . . . 

The Interstate Commerce Commission, however, 
found that the lower intrastate rates so made produced 
illegal discrimination against interstate commerce and 
an undue prejudice to persons and localities engaged 
in such commerce f and the Commission ordered that 
the intrastate rates on these commodities should be 
increased to the level of the interstate rates. The 
order was challenged in an action to set it aside. The 
argument against the validity of the Commission’s 
order ran as follows: 

Preference to governmental shippers is ex¬ 
pressly permitted by Section 22 of the Act. Hence, 
a grant of such preference cannot be held to be 
unjust or unreasonable under Sections 2 and 3. 

The court, however, held that this argument was 
unsound, and upheld the Commission’s order, saying: 

The Commission may conclude that the pref¬ 
erence given is not unreasonable, undue, or unjust, 
since it does not, in fact, result in any prejudice 
or disadvantage to any other person, locality, com¬ 
modity, or class of traffic. On the other hand, 
preferential treatment of a class, ordinarily harm¬ 
less, may become undue, because, under the special 
circumstances, it results in prejudice or disadvan¬ 
tage to some other person, commodity, or locality, 
or to interstate commerce. 

The court held that Section 22 must be interpreted 
with due regard to its manifest purpose, saying: 

Section 22 must in this matter, as in others, 
be read in connection with the rest of the act, and 
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be interpreted with due regard to its manifest 
purpose. Robinson v. Baltimore & 0. R. Co., 222 
U. S. 506, 511, 56 L. ed. 288, 290, 32 Spp. Ct. Rep. 
114. Congress did not intend, by this provision 
concerning reduced rates and free transportation, 
to create an instrument, by which the carrier was 
authorized, in its discretion, to subject interstate 
commerce to undue prejudice, or by whiph the state 
was empowered to compel the carriers so to do. 
The object of the section was to settle, beyond 
doubt, that the preferential treatment of certain 
classes of shippers and travelers, in ihe matters 
therein recited, is not necessarily prohibited . . . 
That such undue discrimination does, and will, re¬ 
sult from the order of the Tennessee commission, 
was expressly found by the Interstate Commerce 
Commission. Its findings are necessaKly conclu¬ 
sive, since the evidence on which it acied was not 
introduced in this suit. 


The broad and comprehensive power pf the Com¬ 
mission to remove unjust discrimination and illegal 
preference finds further apt illustration in TJie Tap Line 
Cases f 234 U. S. 1. There the Commissions order 
prohibiting the payment of agreed divisions of the 
through rate by trunk lines to tap lines on the ground 
that such payments produced undue and Unreasonable 
preferences and unjust discrimination, was upheld. The 
Commission in its report, 23 I.C.C. 277, 283- found that 
the payment of divisions or allowances b^ the trunk 
lines to the tap lines was unduly and unreasonably 
preferential and resulted in illegal discrinjination. It 


said: 

In the competition of carriers for the traffic, 
allowances as high as 7 cents per 100 pounds have 


/ 
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been paid out of a 14-cent rate, where the haul of 
the tap line was a matter of feet and yards while 
the haul of the carrier itself approximated 400 
miles. The amount of the allowance seems not to 
be governed definitely by the extent or character of 
the service said to be performed by the tap line, but 
to result to some extent from the bargain made 
between the carrier and the lumber company. In 
one case a tap line operating six miles of main line 
receives allowances of 3 and 4 cents per 100 pounds 
while a few miles away another tap line operating 
12 miles receives but 1 to 2 y 2 cents per 100 pounds, 
depending upon destination. 

The Commission found that the tap lines were not 
common carriers, but on the contrary, mere plant fa¬ 
cilities “and that anv allowances or divisions out of 

w 

a rate on account thereof are unlawful and result in 
undue and unreasonable preferences and unjust dis¬ 
crimination/' and the trunk lines were ordered to cease 
and desist from making any such allowances. An 
action was brought to set aside the Commission’s order. 
The court held that the tap lines were common carriers 
and entitled to a division of the through rate, but that 
the practice of the trunk lines in paying divisions or al¬ 
lowances, as found by the Commission, was unlawful 
in that such payments resulted in illegal preferences 
and discriminations. The court held that the Commis¬ 
sion had the authority and was charged with the duty 
“to reach all unlawful and discriminatory practices re¬ 
sulting in favoritism and unfair advantages to par¬ 
ticular shippers or carriers and that it was within the 
power of the Commission to reduce the amounts paid 
to the tap lines so that they should receive just com¬ 
pensation only for what they actually did. 
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The court said: 

It is doubtless true, as the Commission amply 
shows in its full report and supplemental report 
in these cases, that abuses exist in tlfie conduct 
and practice of these lines and in thejr dealings 
with other carriers, which have resulted in unfair 
advantages to the owners of some tap lifies a/nd in 
discriminations against the owners of others. Be¬ 
cause we reach the conclusion that the tap lines 
involved in these appeals are common carriers, as 
well of proprietary as nonproprietary traffic, and 
as such entitled to participate in joint j rates with 
other common carriers, that the determination falls 
far short of deciding—indeed, does not at all decide 
—that the division of such joint rates mhy be made 
at the will of the carriers involved ajid without 
any power of the Commission to control. That 
body has the authority and it is its duty to reach 
all unlawful discriminatory practices resulting in 
favoritism and unfair advantages to \ particular 
shippers or carriers . It is not only j within its 
power, but the law makes it the duty o£ the Com¬ 
mission to make orders which shall nullify such 
practices resulting in rebating or preferences, what¬ 
ever form they take and in whatsoever j guise they 
may appear. If the divisions of joint rates are 
such as to amount to rebates or discriminations 
in favor of the owners of the tap lilies because 
of their disproportionate amount in view of the 
service rendered, it is within the province of the 
Commission to reduce the amount so jthat a tap 
line shall receive just compensation only for what 
it actually does. 


The Tap Line Cases were decided by tljie Commis¬ 
sion in 1.912 and by the Supreme Court in! 1914. The 
court’s holding that the Commission “has the authority 
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and it is its duty to reach all unlawful discriminatory 
practices resulting in favoritism and unfair advantages 
to particular shippers or carriers ” is quite in harmony 
with the policy of Congress as it is manifested in many 
decisions of the courts and in legislative enactments. 
The decision is also authority for the power and juris¬ 
diction of the Commission to reduce the payments to 
correspond with the value of the service performed. 

Nor was the court required, in an action of that 
nature, to afford an alternative for the removal of the 
discrimination. This latter proposition is upheld in 
St. Joseph Stockyards Company v. United States, 293 
U. S. 38, 69. 

Our contention that Section 3 (1) should be con¬ 
strued by the courts so as to carry into effect the 
established policy of Congress finds ample support in 
Alabama & Vicksburg Railway Co. v. Jackson & East¬ 
ern Railway Company, 271 U. S. 244. There the Jack- 
son & Eastern Railway Company instituted proceed¬ 
ings under the state law of Mississippi to secure by 
eminent domain a connection with the main line of the 
Alabama & Vicksburg Railway Company Proceedings 
in the state court resulted in a decree fixing the point 
of connectibn between the two lines. The state court 
overruled the contention that the Interstate Commerce 
Commission had exclusive jurisdiction of proceedings 
to connect the main lines of two railroads doing inter¬ 
state business, and the case went to the Supreme Court 
. of the United States on certiorari. There it was 
held that the Commission was invested with exclusive 
jurisdiction of proceedings to connect the main lines 
of the two railroads, even though none of the provi - 
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sions of the Act conferred in specific terms jurisdiction 

I 

upon the Commission over physical connections be¬ 
tween railroads engaged in interstate commerce. The 
court held that since the Transportation Act, 1920, 
the authority of the Interstate Commerce Commission 
has been greatly enlarged, and that prominent among 
the enlarged powers of the Commission is “ the control 
conferred over construction and equipment of railroads, 
over their use by other carriers and f generally, over 
the relation of carriers to one another.” It is also held 
that Congress has imposed upon the Commission the 
duty to develop and control an adequate \ system of 
interstate rail transportation , and that when interstate 
commerce is imperiled , that fact is sufficient to invoke 
the jurisdiction of the Commission to remedy the 
threatened evil. The court said (p. 248): ! 


Since then (1920) the authority of the Inter¬ 
state Commerce Commission has been greatly en¬ 
larged and the power of the states over interstate 


carriers correspondingly restricted. Prominent 
among the enlarged powers of the Federal Com¬ 
mission is the control conferred over construction 
and equipment of railroads, over their use by other 
carriers and, generally, over the relation of car¬ 


riers to one another. 


While none of 


the amend¬ 


ments in specific terms confer upon the Commis¬ 
sion exclusive power over physical connections be¬ 
tween railroads engaged in interstate commerce, it 
is clear that the comprehensive powers conferred 
extend to junctions between main lines like those 


here in question. 


The fact that the jurisdiction of the Commission 
is invoked when it is shown that the interstate com- 
merce is imperiled is declared in the following lan¬ 
guage (p. 250): I 
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The establishment of the junction at that point 
would, if the objection is well founded, obviously 
imperil interstate commerce. The fact that it may 
do so, shows that the jurisdiction of the Commis¬ 
sion over such connections must be exclusive, if the 
duly imposed nj)on it to develop and control an ade¬ 
quate system of interstate rail transportation is 
to he effectively performed. Moreover, the estab¬ 
lishment of junctions between the main lines of in¬ 
dependent carriers is commonly connected with the 
establishment of through routes and the inter¬ 
change of car services, and is often but a step 
toward the joint use of tracks. Over all of these 
matters the Commission has exclusive jurisdiction. 

It is true that in this case the state court found 
that the place selected for the junction was a 
proper one. But the power to make the determi¬ 
nation whether state action will obstruct interstate 
commerce inheres in the United States as an inci¬ 
dent of its power to regulate such commerce. Com¬ 
pare Colorado v. United States , No. 195, decided 
May 3, 1926 (271 U. S. 153, ante , 878, 46 Sup. Ct. 
Rep. 452). In matters relating to the construction, 
equipment, adaptation and use of interstate rail¬ 
road lines, with the exceptions specifically set forth 
in paragraph 22, Congress has vested in the Com¬ 
mission the authority to find the facts and thereon 
to exercise the necessary judgment. 

The gravamen of relator's complaint before the 
Commission involved in this proceeding is that the in¬ 
terstate commerce of the relator and other small users 
is seriously imperiled , with the result that such com¬ 
merce is likely to be crippled, injured and retarded, 
thereby defeating the established policy of Congress to 
provide an adequate system of interstate rail trans¬ 
portation for the people of the United States. It is 
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alleged that the Commission is vested with the plain 
and clear jurisdiction under Section 3 (1) to entertain 
the complaint, hear the testimony and make'its findings 
thereon, and to enter an appropriate order.; If, as Mr. 
Justice Brandeis states in the foregoing opinion, Con¬ 
gress has imposed upon the Commission a duty to de¬ 
velop and control an adequate system of interstate rail 
transportation , and to perform that duty! effectively, 
it should not be doubted for a moment thht the Com- 
mission has jurisdiction over a complaint Alleging un¬ 
lawful preference and discrimination against interstate 
commerce. This, we submit, should be the ruling of 
the court even in the absence of the Shreveport case 7 
which, as above stated, is regarded as aj controlling 
decision. 


The Commission’s decision was so plainly and 
palapably erroneous as a matter of law that the 
writ of mandamus should issue. 

We have heretofore pointed out the j reasons for 
our contention that Section 3 (1) prohibits and makes 
unlawful the grossly unequal and discriminatory pay¬ 
ments made by the relator and the other smaller users. 
We urged before the Commission that this paragraph 
conferred ample jurisdiction upon it, and that the de¬ 
cision in the Shreveport case was a controlling authority 
supporting the Commission’s jurisdiction. ; 

In the Commission’s decision (211 jl.C.C. 291), 
much to our regret, it did not, except in the very brief 
and disappointing statement quoted below, |refer to this 
contention or undertake to answer it, nor was any meix- 
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tion made of the Shreveport case or the other decisions 
upon which we rely. Later the Commission overruled 
our petition for reargument without opinion and with¬ 
out further comment. 


1. The Commission’s construction of Sec. 3 (1) 
was plainly and clearly erroneous. 

The Commission’s only reference to our contention 
under Section 3 (1) is quoted in full as follows: 

Section 3 (1) relied upon makes unlawful the 
giving of any undue or unreasonable preference or 
advantage to any particular person, company, firm, 
corporation, or locality, or any particular descrip¬ 
tion of traffic, or the subjecting of the same to any 
undue or unreasonable prejudice or disadvantage. 
But in Okla.-Ark. Teleph. Co. v. Southwestern Bell 
Teleph. Co ., 183 I.C.C. 771, 774, we found that: 

The legislative history of this paragraph 
of Section 3 appears to support the view that 
discrimination between shippers was the only 
thing aimed at. If this were not so, the pro¬ 
visions of Section 3 (3), which specifically pro¬ 
hibit discrimination between carriers of pas¬ 
sengers or property, would seem to be super¬ 
fluous. We are constrained to hold, therefore, 
that a situation of prejudice or preference be¬ 
tween common carriers is not comprehended by 
th6 provisions of Section 3 (1). 

It is to be noted that in the proceeding from which 
the foregoing quotation is taken, the Commission did 
consider and decide the merits of the controversy under 
Section 3 (1). 

With reference to the legislative history of Section 
3: It is obvious that all of the subsequent amendments 
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to the Act to Regulate Commerce, which have greatly 
enlarged the purposes of the Act and the powers of the 
Commission, and which have given great | additional 
power to the Commission over the relations between 
the carriers, for example, in the establishment of joint 
through routes and rates, in the fixing of divisions and 
in compelling the joint use of terminals, wjiich latter 
power was forbidden to the Commission under Section 
3 before its amendment, must be considered in deter¬ 
mining the present meaning and scope of Section 3. As 
already shown, the amendments to the other portions 
of the Act also amend Section 3. 

The amendments have made it clear that the re¬ 
lations between the carriers are under the jurisdiction 
of the Commission. Alabama & Vicksburg Ry. Co. v. 
Jackson & Eastern Ry. Co., supra, and Transit Com¬ 
mission v. United States, supra. 

The ordinary, natural meaning of the therms used 
in paragraph (1) of Section 3 includes th^ railroads, 
that is, the terms 4 'person, company, firm, Corporation 
and association” naturally include railroad corpora¬ 
tions, and the interpretations of the Supreme Court 
of the amended Interstate Commerce Act show 
that Congress has intended to give the Com¬ 
mission full and complete power over all undue 
burdens upon interstate commerce and all discrimina¬ 
tions and preferences which impair the financial abil¬ 
ity of the individual carriers. To exclude a carrier from 
the benefits of paragraph (1) of Section S is to go 
contrary to the ordinary meaning of the woj*ds of that 
section and also to the intent of the Interstate Com¬ 
merce Act as shown by the many amendments of the 
Act and by the interpretations of the Act by the Su¬ 
preme Court of the United States. 
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It is our contention that the Commission’s con¬ 
clusion embodied in the foregoing excerpt from its re¬ 
port is plainly and clearly erroneous. While Section 
3 (1) protects shippers against discrimination, it also 
protects carriers against discrimination quite as fully 
as it does the shippers. Both the carriers and the 
shippers are protected by this and many other provi¬ 
sions of the Act. No doubt the primary aim of the 
provision was the protection of shippers, but the law 
aims to protect the carriers as well, to the end that 
they may provide the adequate service which the law 
exacts. The court seems to be of this same view in 
Baltimore & Ohio R. R. Co. v. United States, 264 U. 
S. 258. There it appeared that the New York Central 
with the approval of the Commission acquired control 
by stock ownership of certain terminal railroads lo¬ 
cated within the Chicago switching district. Prior to 
the acquisition, the New York Central and its competi¬ 
tors had made extensive use of these terminal prop¬ 
erties, which were then under a neutral control and 
management. After their acquisition by the New York 
Central the traffic of its competitors was diverted from 
their rails to the New York Central, to their great 
pecuniary loss. The effect was to give the New York 
Central a substantial advantage over all of its com¬ 
petitors, and to subject the latter “to serious disad¬ 
vantage and prejudice.” The competitors brought suit 
to set aside the Commission’s order which had au¬ 
thorized the acquisition of control, and the question 
arose as to the nature of their interest and their right 
to maintain the action. The court, after reciting the 
irreparable injury sustained by the competitors by rea¬ 
son of the “monopoly of control” exercised by the 
New York Central, said: 
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This loss is not the incident of more effective 
competition. It is injury effected by denying to 
the parties equality of treatment. To such treat¬ 
ment the carriers are f under the Interstate Com¬ 
merce Act, as fully entitled as any shipper . 


As further proof of onr contention that! the Com¬ 
mission has the power, and is charged with the duty 
of protecting carriers, as well as shippers, fifom undue 
discrimination, we again quote the following from the 


Tap Line Cases, 234 U. S. 1: 


That body (the Commission) has the authority 
and it is its duty to reach all unlawful discrimina¬ 
tory practices resulting in favoritism or unfair 
advantages to particular shippers or carriers. 


The tenant lines in the present instance are en¬ 
titled to the same consideration, that is, th^y are en¬ 
titled to equality of treatment, and they £laim such 
equality, as a matter of right, under the ! Interstate 
Commerce Act. 

Furthermore, it is our contention that the Commis¬ 
sion, in the quoted excerpt, was plainly erroneous in 
stating, inferentially, that the provisions bf Section 
3 (3) cover the entire field of discrimination between 
carriers of passengers or property. On the contrary, 
Section 3 (3) occupies a very limited field, to-wit, the 
interchange of traffic between connecting carriers. Its 
purpose is to provide that such interchange shall be 
free from delay or obstruction, or unreasonable and 
discriminating charges, so that through interstate traffic 
may move from one carrier to another with| like effect 
as though the carriers involved were parts of one 
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system and under one operation. Other discrimina¬ 
tions between carriers than those just named were not 
embraced in the scope of Section 3 (3), and therefore 
come within the sweeping provisions of Section 3 (1). 

Section 3 (3) is a particular and specific applica¬ 
tion of the more comprehensive principles and duties 
set forth in Section 3 (1). It is reasonably clear that 
the unequal and discriminatory charges exacted by the 
Terminal Company come within the condemnation of 
paragraph (3) as well as paragraph (1) with respect 
to certain activities of the Terminal Company, such as 
the interchange of loaded and empty freight cars, and 
the interchange of passengers, baggage, mail and ex¬ 
press, between the tenant lines. 

No doubt the inclusion of paragraph (3) was 
thought advisable when the Act was originally passed, 
since at that time it was true that the interest of the 
shipper and passenger was the main concern of the 
Act. But it was realized that the interest of the 
shipper and passenger also involved the protection of 
the carrier from undue burdens and discrimination, and 
this was emphasized in the passage of the Transporta¬ 
tion Act, 1920, and subsequent legislation. 

2. The entire Act, including Section 3, is primarily 
for the benefit and protection of shippers, and hence 
an undue discrimination against, or prejudice to, the 
interstate commerce of a carrier is a discrimination 
against, or prejudice to, its interstate shippers. 

In the foregoing quotation from the Commission’s 
report, the Commission takes the view that discrimina¬ 
tion between shippers was the only thing aimed at by 
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Section 3 (1). It thus limited the scope ahd purview 
of that paragraph to complaints by shippers who have 
been compelled to pay unreasonable rates or charges 
due to discrimination against them, and wholly excludes 
from its operation the prevention or removal of undue 
and unreasonable burdens upon and prejudice against 
the interstate commerce of the individual j carrier, or 
what amounts to the same thing 9 against it and its in¬ 
terstate shippers. This, we contend, is a narrow and 
indefensible construction of the paragraph, and is in 
direct conflict with controlling decisions of tihe Supreme 
Court. 

It is to be borne in mind, as pointed out above, 
that Section 3 (1) is not to be dealt with as an isolated 
piece of legislation enacted in 1887, and! interpreted 
without reference to other portions of thfe Act or to 
subsequent amendments to the Act. (Pennsylvania Com¬ 
pany v. United States , 236 U. S. 351, 363.) Subsequent 
amendments to the Act must be considered as though 
they had always been there. (Blair v. Chicago . 201 U. 
S. 400, 475, and other cases cited above.) 

! 

From this it is clear that Section 3 j(l) must be 
read in connection with subsequent amendments, in¬ 
cluding the Transportation Act, 1920, th^ Emergency 
Railroad Transportation Act, 1933, the amendment in 
1933, of Section 15a and other provisions. These subse¬ 
quent Acts disclose in unmistakable tenps the plain 
intention of Congress, as the Commission^ second re¬ 
port concedes, to protect the revenues of the individual 
carrier, to prevent wasteful expenditures, to provide ef¬ 
ficient service, and to prevent and remove undue bur¬ 
dens upon and prejudice to its interstate commerce 
and its interstate shippers. 


82 


Not only is direct discrimination between shippers 
prohibited by Section 3 (1), but it is entirely clear 
from decisions of the court that the paragraph has a 
much broader scope and a more comprehensive purpose. 
One of its important purposes, we earnestly and con¬ 
fidently contend, was to forbid and make unlawful any 
burden upon interstate commerce, of the character al¬ 
leged in the complaint herein. 

Quite obviously, the prohibition against undue bur¬ 
dens on interstate commerce was not primarily for the 
benefit of the carriers themselves, considered as private 
corporations. Its primary purpose, as well as the pri¬ 
mary purpose of the Act in its entirety, was the pro¬ 
tection of interstate shippers and others who use and 
pay for interstate service, to relieve them from all 
forms of discrimination (including discrimination such 
as that here complained of, which affects the carrier 
directly, and its shippers indirectly through the effect 
upon its financial condition), and to provide them with 
the lowest rates and the most efficient service. These 
beneficiaries of the Act are frequently referred to as 
“the public.’’ 

Clearly, also, the prohibition against undue bur¬ 
dens on interstate commerce must, in order effectively 
to carry out the purpose of Congress to provide an 
adequate, financially strong, transportation system, in¬ 
clude other discriminations than those caused by pub¬ 
lished rates and fares. 

Interstate commerce, as that expression is used in 
the decisions of the courts, includes both the carriers 
who provide the transportation service and the shippers 
who avail themselves of the service and pay the charges. 
The words “interstate commerce” are meaningless ex¬ 
cept as applied to both carriers and shippers. Wher- 
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ever the expression “ undue or unreasonable burden or 
prejudice against interstate commerce” is used, it means 
primarily a burden or prejudice against the interstate 
shippers or those who use the facilities of interstate 
carriers. Naturally, the carriers are beneficiaries, to 
a limited extent, of the new policy of Congress. Pro¬ 
tection of their interests is an indirect method of af¬ 
fording protection to interstate shippers. The policy 
of the law protects the carriers to the extent of pro¬ 
viding them with adequate revenues to enable them to 
perform efficient and economical service, bht the pri¬ 
mary aim of the law is the protection of interstate 
shippers. 

| 

That the Act in its entirety had for its primary 
purpose the protection of shippers, is cleat from the 
following statement in Texas and Pacific ii. R. Co. v. 
U. S., 289 U. S. 627, 638, where the court said: 

The Act was passed for the protection of those 
who pay or bear the rates. 

That the public, that is, those for whom carrier 
service is rendered, and the carriers alike are within 
the protection of the Act, is apparent from the fol¬ 
lowing quotation from Dcwis v. Farmers Cooperative 
Equity Co., 262 U. S. 312, 317, where the court said: 

The public and the carriers are alike interested 
in maintaining adequate, uninterrupted transpor¬ 
tation service at reasonable cost. This common 
interest is emphasized by the Transportation Act, 
1920, which authorizes rate increases necessary to 
insure to carriers efficiently operated a fair re¬ 
turn on property devoted to the public use. Avoid¬ 
ance of waste in interstate commerce, as well as 
maintenance of service, has become a direct con¬ 
cern of the public. 
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One of the purposes of the Transportation Act, 
1920, was, said the court in Railroad Commission v. 
Chicago, Burlington & Quincy R. R. Co., 257 U. S. 563, 
585, “to maintain an adequate railway service for the 
people of the United States.” Quite clear it is that 
this new policy inures to the benefit of the “public/’ 
that is, the users of railway facilities. In Texas and- 
Pacific R. R. Co. v. Gulf, Colorado & Sante Fe Ry. Co., 
270 U. S. 266, 277, it is pointed out that the prohibi¬ 
tion against a waste of resources of a carrier has its 
foundation in the fact that “the burden of this waste 
may fall upon the public.” It is also pointed out in 
the same case that competition between carriers “may 
result in harm to the public as well as in benefit,” and 
likewise that when a railroad inflicts injury upon its 
rival, “it may be the public which ultimately bears the 
loss.” 


In Texas v. U. S 292 U. S. 522, 530, the court, in 
speaking of the policy of Congress, said: 

It is a primary aim of that policy to secure 
avoidance of waste. That avoidance, as well as 
the maintenance of service, is viewed as a direct 
concern of the public. 

In Colorado v. U. S., 271 U. S. 153, the court, in 
speaking of the Commission’s certificate of convenience 
and necessity, pointed out that its purpose was not pri¬ 
marily to protect the railroad, but to protect interstate 
commerce from undue burden or prejudice or discrimi¬ 
nation. It said: 

The certificate (of convenience and necessity) 
issues not primarily to protect the railroad, but 
to protect interstate commerce from undue bur- 
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dens or discriminations. The Commission by its 
order removes an obstruction which would other¬ 
wise prevent the railroad from performing its 
federal duty. 

j 

I 

Similar language is found in many decisions. 
Where the courts speak of undue burdens upon or 
discrimination against interstate commerce, they natur¬ 
ally mean undue burdens on or discrimination against 
interstate shippers or those who use the facilities of 
the interstate carriers. Undue discrimination against 
a carrier or against the revenues of a carrier means 
that a condition of prejudice exists which disables the 
carrier from giving to its interstate shippers the serv¬ 
ice to which the law entitles them. Obviousl^, a burden 
upon the interstate commerce of the carrier is essen¬ 
tially a burden upon its interstate shippers. 

As above pointed out, interstate commerce includes 
both carriers and shippers, the latter beii|g included 
in the expression “the people of the United States,” 
“the public,” and “public interest.” 

Manifestly, the declared purpose of the Act could 
not be achieved if undue burdens or discriminations 
against interstate commerce of the relator and of the 
shippers over its lines increasing the cost 6f the serv¬ 
ice or impairing its efficiency, were permitted to exist. 
Nor could it be achieved if shippers over the lines 
of the larger users were given an undue preference 
or advantage, reflected in a decreased cost of service. 
Section 3 (1) sought as one of its principal objectives 
the prevention and removal of such burdensj prejudice, 
preference or advantage. 

The manner in which undue burdens an<f prejudice 
to interstate commerce injuriously affect shippers is 
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stated clearly and graphically in the language of Mr. 
Justice Brandeis in Colorado v. United States, 271 U. 
S. 153, where it is pointed out that such burdens and 
prejudice lessen the ability of the carrier properly to 
serve interstate commerce, tend to raise reasonable 
interstate rates, or prevent an appropriate reduction 
of rates; or to curtail interstate service, or to forego 
facilities needed in carrying on such commerce, and to 
weaken the financial condition of the carrier so as to 
raise the cost of securing capital required, and thus 
compel an increase in rates. We quote again what is 
there said (p. 163): 

Prejudice to interstate commerce may be ef¬ 
fected in many ways. One way is by excessive ex¬ 
penditures from the common fund in the local in¬ 
terest, thereby lessening the ability of the carrier 
properly to serve interstate commerce. Expendi¬ 
tures in the local interest may be so large as to 
compel the carrier to raise reasonable interstate 
rates, or to abstain from making an appropriate 
reduction of such rates, or to curtail interstate serv¬ 
ice, of to forego facilities needed in interstate 
commerce. Likewise, excessive local expenditures 
may so weaken the financial condition of the car¬ 
rier as to raise the cost of securing capital re¬ 
quired for providing transportation facilities used 
in the service, and thus compel an increase of rates. 

The application of the quoted statement to the 
present case is highly significant. Here we are com¬ 
plaining of a “prejudice to interstate commerce” 
brought about 4 ‘bv excessive expenditures from the 
common fund in the local interest, thereby lessening 
the ability of the carrier properly to serve interstate 
commerce.” These excessive expenditures, which the 
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Supreme Court characterized as “inequitable” (United 
States, ex rel. Chicago Great Western R. Cd r v. Inter¬ 
state Commerce Commission, 294 TL S. 50, 55), and 
which the Court of Appeals (71 F. (2d) 336, 340) said 
1 ‘ seriously impaired their (the smaller usej's) ability 
to operate their properties on a satisfactory basis/ ’ 
had an inevitable tendency to bring about; excessive 
rates and a curtailed service, as the court joints out. 
This would constitute “prejudice to interstate com¬ 
merce/ ’ in the language of the court, which, as there 
appears, is, in substance and effect, a prejudice to the 
interstate shippers and the carrier affected. 

If we apply the rule stated in the foregoing quo¬ 
tation from the Colorado case to the allegations of the 
complaint, the undue prejudice against the' interstate 
commerce of the relator, and hence against its ship¬ 
pers, becomes glaringly apparent. Payments by the 
smaller users for interest and taxes of th^ Terminal 
Company in 1934 included in the aggregate the sum of 
$837,321 12, which the complaint alleges were fairly 
and justly payable by the larger users, if interest and 
taxes were distributed upon a fair and equitable basis. 
Shippers over the lines of the relator who paid the 
rates and charges were compelled to bear this burden, 

i 

and the relator was to that extent crippled and dis¬ 
abled from adjusting its rates and service to the ex¬ 
tent and in the manner pointed out by the court. By 
the same token, shippers over the lines of the larger 
users were relieved to the same extent frdm making 
payments and contributions properly and equitably be¬ 
longing to the service which they received. Manifestly, 
in a broad sense, this was a rank discrimination against 
shippers over the line of the relator, and an undue 
preference or advantage to shippers over the lines of 
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the larger users. If the Commission in its report 
should give a broad, instead of a narrow, interpretation 
to “discrimination between shippers/’ as we contend 
it should,; then it is clear that the allegations of the 
complaint would be brought squarely within the Com¬ 
mission’s own interpretation of Section 3 (1). 

Indeed, “interstate commerce ’ 9 and “interstate 
shippers” are so identified in the law that the expres- * 
sions are frequently used interchangeably. Thus, in 
United States v. Louisiayia , 290 U. S. 70, a case aris¬ 
ing under Section 13 (4), involving a claim of undue 
discrimination against interstate commerce caused by 
discriminatory intrastate rates, “undue prejudice 
against shippers” was deemed the equivalent of an 
“undue, unreasonable, or unjust discrimination against 
interstate commerce ” in the language of paragraph 
(4). The court said (p. 79): 

A question different from that before us was 
presented in Florida v. United States , 282 U. S. 
194, supra. There the discrimination was es¬ 
sentially one of undue prejudice against shippers , 
confined by the evidence to rates prevailing in 

northern Florida. It involved onlv one railroad 

* 

and one commodity. It was not the general reve¬ 
nue proceeding authorized by Section 15a. The 
court was careful to point out that the Commission 
had undertaken to establish a state-wide level of 
intrastate rates without any findings with respect 
to the corresponding interstate traffic which would 
tend to support the conclusion that a state-wide 
alteration of intrastate rates was necessary to pro¬ 
tect the interstate commerce involved. 

The court in the same case, after referring to Sec¬ 
tions 2 and 3 of the Act, said (p. 74): 
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Under these acts the Commission had the power 
to order the carriers to desist from discrimination 
against interstate shippers by intrastafe rates. 


The court cited as its authority for the foregoing 
statement the Shreveport Case, 234 U. S. &42, which 
dealt with and construed Section 3 (1), holding that it 
forbade and made unlawful any undue burdep upon or 
discrimination against interstate commerce. 

In Louisiana Public Service Commission, v. Teaxis 
<fb New Orleans R. Co. f 284 U. S. 125, the court upheld 
an order of the Commission requiring state rates on 
building material to be raised to conform to the inter¬ 
state rates. The court said (p. 135): 


Producers outside Louisiana are necessarily at 
disadvantage in respect of the sale and delivery 
within that state of such materials to the extent 
that the state rates are lower than the prescribed 
scale. In the course of the Commission^ report it 
is said that the disparity between the twjo scales is 
bound to operate as a real discrimination against, 
and obstruction to, interstate commerce, and result 
in interstate shippers being unduly prejudiced and 
interstate commerce unjustly burdened; And in 
its ultimate findings the Commission states that 
the intrastate rates to the extent that they are 
lower, distance considered, than corresponding 
interstate rates would result in undue preference 
and advantage to shippers and receivers! of freight 
in intrastate commerce within western Louisiana 
and in undue prejudice to shippers ani receivers 
of freight in interstate commerce between points 
in Arkansas, Oklahoma and Texas and points in 
western Louisiana and in unjust discrimination 
against interstate commerce. [ 


| 

i 
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The substantial identity of a common carrier with 
its shippers, within the purview of Section 3 (1), is 
recognized by the Commission in Chicago, Lake Shore 
& S. B. By. Co. v. Lake Erie & Western R. R. Co., 88 
I.C.C. 525. There the complainant, an electric com¬ 
mon carrier, complained of the defendant carriers for 
their failure and refusal to enter into arrangements 
for the performance of reciprocal switching with com¬ 
plainant while contemporaneously switching interstate 
carload traffic and entering into reciprocal switching 
arrangements with each other. The Commission enter¬ 
tained the complaint and held that the defendants’ re¬ 
fusal was unjustly discriminatory and unduly preju¬ 
dicial to complainant and its shippers. The Commission 
said (p. 534): 

We find that the refusal of defendants to 
switch interstate carload traffic moving over com¬ 
plainant’s line to or from Michigan City, Ind., 
while contemporaneously switching interstate car¬ 
load traffic for each other at that point, and the 
failure and refusal of the defendants to enter into 
arrangements for the performance of reciprocal 
switching of interstate carload traffic in connection 
with complainant upon relatively reasonable terms, 
based upon a careful consideration of the similar¬ 
ity of service and other conditions in connection 
with the service rendered each other at that point, 
so long as they contemporaneously participate in 
such arrangments with each other at that point, 
subjects complainant and its shippers to unjust 
discrimination and undue prejudice which will be 
ordered removed. 


The Commission’s order was approved in Chicago, 
Indianapolis & L. Ry. Co. v. United States, 270 U S. 
287. 
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Manifestly, “interstate commerce” is a mere ab- 

I 

straction unless considered in its inseparable relation 
to interstate shippers. An undue burden upon inter¬ 
state commerce is, of necessity, an undue burden upon 
interstate shippers. True, such burdens aire likewise 

i 

burdens upon the carriers; but the primaiiy aim was 
the protection of interstate commerce and interstate 
shippers. The protection of the carriers wais incidental 
and secondary. The carrier and the shippers and com¬ 
munities served by it have a common interest, and the 
carrier, as specifically provided in Section 13 (1), has 
a right to complain against another carrier for the pur- 

I 

pose of removing an existing burden or discrimination. 
No doubt, shippers would have a right to Complain of 
such burdens in their own behalf, and nd doubt the 

i 

carriers, as one of the real parties in interest, have a 

! 

right to complain, not only in their own behalf, but in 
behalf of the shippers whom they serve. 

After all, as pointed out later the test is whether 
“anything” has been done or is being done, in the 
language of Section 13 (1), “in contravention of the 

I 

provisions of the Act.” The existence of an undue 
burden on interstate commerce, calculated to injuriously 

j 

affect interstate shippers, is clearly in contravention 
of the provisions of the Act, and hence specific author¬ 
ity is granted to the Commission by that paragraph to 
entertain the complaint of any carrier complaining, 
thereof in a proceeding against another earner. 

I 

i 

I 

i 
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3. The Commission’s conclusion that the charges 
paid by the tenant lines are capital charges, and not 
compensation for the use of the Terminal Company’s 
facilities, is easily demonstrated to be wholly erroneous . 

In speaking of the discriminatory charges in ques¬ 
tion the Commission (104 I.C.C. 20.V 224) held that 
Section 3 (1) was not violated by the exaction of these 
charges, and assigned the following reason: 

Those charges are distinctly capital charges, 
based upon the terminal property itself, not upon 
its use, in no sense assumed by or chargeable to 
the proprietary lines as compensation for uses they 
either do or may make, and are divided among the 
lines in the proportions of their equitable titles to 
or interests in the property. 

A similar statement is made by the Commission in 
its last report, 211 I.C.C. 297. 

We most emphatically dissent from the statement 
that the charges are not compensation for the use of 
the terminal facilities, and insist that the Operating 
Agreement itself plainly shows that the payments made 
by the tenant lines were compensation for the use of 
the facilities granted to them. 

An analysis of the operating agreement is con¬ 
tained in the foregoing Statement, and need not be 
repeated here. The significant fact is there referred 
to that in the preamble to the operating agreement all 
of the thirteen signatory parties referred to the pay¬ 
ments required to be made by the tenant lines as the 
“rentals” to be paid under the operating agreement 
as therein provided. They clearly understood that the 
payments of sums equal to interest and taxes were 






compensation for the use of the Terminal facilities, as 
is frequently the case with trackage contracts. It is 
further pointed out that in Article I of the operating 
agreement there is a grant by the Terminal Company 
to the tenant lines of trackage rights foi] both pas¬ 
senger and freight movements and the use of station 
and other facilities, and that in Article III are provi¬ 
sions to the effect that in consideration o^ the grant 
of the use of such facilities and service, the tenant 
lines agree to pay certain “sums.” Oh the one 
hand there is a grant of certain rights, and on the 
other hand there is an agreement to pay compensation 
for the rights so granted. The fact that £ach of the 
tenant lines owns one-third of one per cbnt. of the 
authorized capital stock of the Terminal Company 
does not convert these rental charges, or charges or 
compensation for the use of the facilities, into capital 
charges. The tenant lines in their capacity of stock¬ 
holders had no right to use the Terminal facilities for 
their freight and passenger train movements, and no 
right to use the facilities of the union passenger sta¬ 
tion. Had they possessed such right, the operating 
agreement would have been unnecessary. jThe tenant 
lines as stockholders of the Terminal wei]e under no 
obligation to make any payments whatsoever to the 
Terminal Company. That obligation arose solely from 
the terms of the operating agreement. It is difficult 
to understand how the Commission can sav that these 
charges, that is, these “sums” which the tenant lines 
agreed to pay, are based upon the Terminal property 
itself and not upon its use, and that they are in no 
sense compensation for uses the tenant lines do or 
may make. It is difficult to see how language could 
more clearly establish the fact that the Terminal Com- 
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pany granted certain rights in consideration of the 
payment of certain “sums n which the tenant lines as¬ 
sumed and agreed to pay. There was a grant of use 
and an agreement to pay for such use, and such pay¬ 
ments naturally constituted compensation for the use. 
A capital charge is ordinarily one involved in the 
acquisition of property, and a continuation of such 
payments results in the acquisition of additional prop¬ 
erty, but no one will contend that the payment by the 
tenant lines of the charges in question for the full 
term of 200 years would result in the acquisition of 
any property whatsoever by the tenant lines. Further¬ 
more, if the charges were capital charges they would 
be charged to capital account, instead of “ joint facility 
rents,’’ which of course no one would think of doing 
with respect to the charges in question. 

The Commission, in defense of its theory of “capi¬ 
tal charges,” says (Rec. 118): 

Taxes are not and never have been regarded 
as operating expenses. 

Perhaps the Commission means that taxes are not 
included in operating expenses as defined in its classi¬ 
fication of accounts, but the broad statement that taxes 
are not and never have been regarded as operating 
expenses !is in conflict with the great weight of au¬ 
thority. 

In Galveston Electric Co. v. City of Galveston , 258 
U. S. 388, 42 Sup. Ct. 351, the court said: 

The company assigns as error that the master 
allowed, but the court disallowed, as a part of the 
operating expenses for the year ending June 30, 
1920, the sum of $16,254 paid by the company 


during that year for federal income taxes. . . . 
In calculating whether the 5-cent fare will yield a 
proper return, it is necessary to deduct from gross 
revenue the expenses and charges; and all taxes 
which would be payable if a fair return were 
earned are appropriate deductions. Tjhere is no 
difference in this respect between state and federal 
taxes or between income taxes and others. 

i 

In Georgia Ry. & Power Co. v. R. Rj Comm. of 
Georgia, 262 U. S. 625, 43 S. Ct. 680, 67 If Ed. 1144, 
the court said: 

The companies contend that there was error, 
also, in estimating the amount of the probable net 
income. One objection relates to the federal cor¬ 
porate income tax (10 per cent) assumed to be 
$45,364. The commission treated the tax as a 
proper operating charge. The court disallowed it, 
and thus increased its estimate of probable net 
income. In this the court erred. Galveston Elec¬ 
tric Co. v. Galveston, 258 U. S. 388, 42 Sup. Ct. 
351, 66 L. Ed. 678. 

i 

In Fleischer v. Pelton Steel Co., 183 Wis. 151, 198 
N. W. 444, certain officers were to receive bonuses of 
a certain percentage of net earnings of the company, 
which were defined to be the profits afterj the deduc¬ 
tion, among other things, of all expenses incident to 

the operation of the company’s crucible plant. 

i 

The court held that taxes constituted Ian expense 
of operation. It said: 

While a tax is not in an ordinary sense a 
“debt” ( State v. Chicago & N. W. Ry. Co., 128 
Wis. 449, 108 N. W. 594), because it laicks the ele¬ 
ment of contractual obligation, it is Nevertheless 
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during that year for federal income ta^es. . . . 

In calculating whether the 5-cent fare 'Kill yield a 
proper return, it is necessary to deduct from gross 
revenue the expenses and charges; and all taxes 
which would be payable if a fair return were 
earned are appropriate deductions. 'Ihere is no 
difference in this respect between state gnd federal 
taxes or between income taxes and others. 


In Georgia Ry. & Power Co. v. R. i2.j Comm, of 
Georgia, 262 U. S. 625, 43 S. Ct. 680, 67 l|. Ed. 1144, 
the court said: 

The companies contend that there j was error, 
also, in estimating the amount of the brobable net 
income. One objection relates to the federal cor¬ 
porate income tax (10 per cent) assumed to be 
$45,364. The commission treated the tax as a 
proper operating charge. The court disallowed it, 
and thus increased its estimate of pjrobable net 
income. In this the court erred. Galveston Elec¬ 
tric Co. v. Galveston, 258 U. S. 388, 42 Sup. Ct. 
351, 66 L. Ed. 678. 


In Fleischer v. Pelton Steel Co., 183 Wfis. 151, 198 
27. W. 444, certain officers were to receive bonuses of 
a certain percentage of net earnings of thje company, 
which were defined to be the profits after the deduc¬ 
tion, among other things, of all expenses incident to 
the operation of the company’s crucible pl^nt. 

The court held that taxes constituted an expense 
of operation. It said: 

While a tax is not in an ordinary sense a 
“debt” ( State v. Chicago & N. W. Ry. Co., 128 
Wis. 449, 108 N. W. 594), because it lapks the ele¬ 
ment of contractual obligation, it is ievertheless 
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during that year for federal income taxes. . . . 
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N. W. 444, certain officers were to receive bonuses of 
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which were defined to be the profits after the deduc¬ 
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• i 

While a tax is not in an ordinary sense a 
“debt” (State v. Chicago & N. W. Ay. Co., 128 
Wis. 449, 108 N. W. 594), because it lajcks the ele¬ 
ment of contractual obligation, it is Nevertheless 
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a liability properly chargeable as an “ operating 
expense.’’ Willcox v. Consolidated Gas Co., 212 
U. S. 19, 29 Sup. Ct. 192, 53 L. Ed. 382, 48 L. R. A. 
(N. S.) 1134, 15 Am. Cas. 1034; People v. State 
Board of Tax Commissioners, 196 N. W. 39, 89 N. 
E. 581. 

The following cases also hold that taxes are “op¬ 
erating expenses:” 

Duluth Street Railway Co. v. Railroad and 
Warehouse Commission, 4 Fed. (2d) 543. 

Cary v. Corporation Commission of Oklahoma, 
17 Fed. r Sup. 772, 775. 

Michigan Public Utilities Com. v. Michigan 
State Telephone Company, 228 Mich. 658, 
200 N. W. 749, 751. 

Municipal Gas Co. v. Public Service Commis¬ 
sion, 186 N. Y. S. 541. 

In further defense, the Commission says (Rec. 
118): 

And interest payments do not arise from, nor 
are they dependent upon the use or operation of 
railroad properties, but are payments arising out 
of money borrowed for capital investment. 

We desire to point out that the payments made by 
the tenant lines are not interest payments in the ordi¬ 
nary sense of the term. Nor are they payments aris¬ 
ing out of “money borrowed for capital investment.” 
They are payments of rental or compensation measured 
by a proportion of the interest and taxes of the Termi¬ 
nal Company, which do not represent money borrowed 
by the tenant lines for capital investment or otherwise. 

In Commonwealth v. Philadelphia & E. R. Co. (Sup. 
Ct. Penn.), 30 Atl. 145, it appeared that the Philadelphia 


97 


& Erie Railway Company did not own any equipment. 

It leased equipment from the Pennsylvania Railroad, and 
paid 6% per annum on its valuation. Th^ 6% upon 
the valuation of the equipment in the ^ear 1888 
amounted to $168,403.75, and the question arqse whether 
this amount represented “operating expensesj” properly 
deductible from gross earnings in order to determine 
net earnings for purposes of taxation. The lower court 
had apparently adopted the same view as the Commis¬ 
sion. The court in stating the view of the leaver court, 
said: 

The learned court below thought I that this 
money should be treated simply as interest paid on 
borrowed capital, and that such money cannot be 
deducted from gross receipts, as part of the 
“operating expenses.” 

The court overruled the lower court, 

We do not think so. In actual fact, it was not 
interest on borrowed capital, because there was no 
borrowed capital in the case. The lessor did not 
borrow the money from the lessee, and construct 
its own equipment; hence, it could not be indebted 

to the lessee for any interest on borrowed capital. 
The lessee was, and continued to be, th^ owner of 
the equipment, and the lessor paid for the use of 
it, distinctively as such. It was entirely compe¬ 
tent for the parties to regulate the rental to be 
paid for the use of it by an annual percentage on 
its cost. Its fundamental character as 'rental was 
not changed, but the manner in which the amount 
of the rental was determined. It was still rental 
or compensation for the use of the equipment. It 
is a method of compensation for the u^e of prop¬ 
erty, and not at all uncommon in the business world. 
Regarding this sum of $168,403.75, theii, as com- 
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pensation for the use of the equipment, we can 
see no good reason why it should not be regarded 
as a part of the 44 operating expenses’’ of the road. 

But it is of no importance whether a carrier’s ex¬ 
penditures which create an undue burden upon or prej¬ 
udice to interstate commerce arise from operating ex¬ 
penses or from capital charges, or otherwise. This is 
established beyond question by recent decisions. For 
illustration, in Texas & P. R. Co. v. Gulf, C. & S. F. R. 
Co., 270 U. S. 266, it is said (p. 277) that in view of the 
railroad policy introduced by the Transportation Act, 
1920, “the building of unnecessary lines involves a 
waste of resources and that the burden of this waste 
may fall upon the public.” This, of course, includes 
both construction cost and operating expense. 

In Texans dt N. 0. R. Co. v. Northside Belt R. Co., 
276 U. S. 475, the court said (p. 479): 

The purpose of paragraphs 18 to 22 is to pre¬ 
vent interstate carriers from weakening them¬ 
selves by constructing or operating superfluous 
lines, and to protect them from being weakened by 
another carrier’s operating in interstate com¬ 
merce a competing line not required in the public 
interest. 

In New York Dock R. Co. v. Pennsylvania R. Co ., 62 
F. (2d) 1010, certiorari denied, 289 U. S. 750, the court 
said (p. 1013), referring to “the avowed purpose of Con¬ 
gress, revealed in the Transportation Act of 1920, of 
establishing a new policy in respect to transportation:” 

There it (the Congress) indicated with no 
uncertainty that the nation has a concern 
and the public an interest in the extension of 
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a line of railroad into new territory] by pre¬ 
venting, if such be the case, a j profitless 
extension whereby capital charges and \ operating 
costs will be increased and, in consequence, freight 
rates raised; and, conversely, by preventing the 
abandonment of a railroad in territory jvhich still 
needs it, and providing, in the public interest, that 
neither of these things can be done by h railroad 
company of its own will but only on allowance by 
the Commission after a finding that it vdll be con¬ 
venient and necessary to the public. 

It will be noted that no distinction is ma4e between 
‘•capital charges and operating costs.” 

] 

The rule for which we are contending was recog¬ 
nized and applied by the Commission in Lontf Island R. 
Co. Abandonment , 162 I.C.C. 363. There it appeared that 
the Whitestone Branch of the Long Island Railroad had 
been operating at a loss for some time, and while this 
was going on, the Transit Commission entered an order 
requiring the Long Island Company to eliminate four 
grade crossings on the Whitestone Branch, which would 
have entailed an expenditure by it of $2,00(^,000. The 
Commission held that the imposition of this cost of ap¬ 
proximately $2,000,000 on the Long Island Company 
constituted an undue burden upon its commerce, saying 
(p. 375): | 

In the light of these facts the expenditure of 
approximately $2,000,000, or about $5|)0,000 per 
mile, for the elimination of grade crossings in 
addition to the operating losses sustained plus the 
interest charges on the cost of elimination, would 
constitute a waste of money which coilld not do 
otherwise than impose burdens upon commerce, 
both interstate and intrastate. 
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Expenditures for the elimination of grade crossings 
are obviously capital expenditures, and the Commission 
upon rehearing (166 I.C.C. 671) referred (p. 677) to 
i 1 the capital charge that would be imposed upon it by 
the proposed grade crossing elimination.’’ The Com¬ 
mission entered its order permitting the abandonment 
of the Whites tone Branch, and this order was approved 
by the Supreme Court, in Transit Com’n v. United 
States, 284 U. S. 360, where it was said (p. 368): 

It was found that the expenditure for the re- 
. moval of grade crossings would in the circum¬ 
stances be a waste of the company's funds, and 
that the requirement of the state transit commis¬ 
sion removed all doubt of the propriety of the 
abandonment of the branch. 


4. The Commission, while conceding that when it 
acts in response to some duty imposed or authority 
granted by the Act , it must give effect to the admitted 
policy of Congress as alleged by complainant , plainly 
erred in its conclusion that it has no such duty or au¬ 
thority to act upon the state of facts presented in the 
complaint. 

The Commission concedes (211 I.C.C. 304) that 
“the Act does disclose a policy of Congress of the na¬ 
ture alleged by complainant, and when the Commission 
acts in response to some duty imposed or authority 
granted by the Act it must act in such a manner as 
to give effect to the legislative purpose.’’ 

The Commission evidently had in mind that when 
it acted under Section 1 (18-20), providing for a cer¬ 
tificate of convenience and necessity for the construc¬ 
tion and operation of a new line or for the abandon- 
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ment of an old line, or when it acts under Section 5 (2), 
now 5 (4), providing for the acquisition knd control 
by one carrier of another or for consolidation of two 
or more carriers, it must exercise its judgment and dis¬ 
cretion, and that in so doing it must exercise its judg¬ 
ment and discretion in such a manner as to| give effect 
to the conceded policy of Congress to prevent and 
remove undue burdens upon or prejudice tb interstate 
commerce. Its conclusion, hovrever, which we think 
is plainly erroneous, is that the facts alleged in the 
complaint do not call upon the Commission to exercise 
any judgment or discretion, under any of the authority 
granted to it, in the course of which it can! give effect 
to the congressional policy. 

We contend that it is entirely clear that Congress 
has imposed a duty upon the Commission &nd granted 
it authority to act in respect to the complaint, Exhibit 
1, filed with it. 

Why is the Commission not acting “in response to 
some duty imposed or authority created by the Act” 
when, in response to what the paragraph refers to as 
a “duty,” it investigates a complaint under Section 
13 (1), brought by one common carrier against another, 
makes its findings of fact upon the evidence adduced, 
construes the provisions of the Act to determine if 
anything “in contravention thereof” has been done by 
the respondent, and, as provided in Section 14 (1), 
renders a decision upon the issues tendered by the 
complaint, and issues its administrative order, putting 
an end to the violations of the Act, and affording any 
other appropriate relief. For convenience |of consider¬ 
ation Sections 13 (1) and 14 (1) are here reproduced. 
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Sec. 13. (1) That any person, firm, corpora¬ 

tion, company, or association, or any mercantile, 
agricultural, or manufacturing society or other 
organization, or any body politic or municipal or¬ 
ganization, or any common carrier, complaining 
of anything done or omitted to be done by any 
commpn carrier subject to the provisions of this 
Act, in contravention of the provisions thereof, 
may apply to said Commission by petition, which 
shall briefly state the facts; whereupon a state¬ 
ment of the complaint thus made shall be for¬ 
warded by the Commission to such common car¬ 
rier, who shall be called upon to satisfy the com¬ 
plaint, or to answer the same in writing, within a 
reasonable time, to be specified by the Commission. 
If such common carrier within the time specified 
shall make reparation for the injury alleged to 
have been done, the common carrier shall be re¬ 
lieved of liability to the complainant only for the 
particular violation of law thus complained of. 
If such carrier or carriers shall not satisfv the 
complaint within the time specified, or there shall 
appear to he any reasonable ground for investigat¬ 
ing said complaint, it shall be the duty of the Com¬ 
mission to investigate the matters complained of 
in such manner and by such means as it shall deem 
proper. 

Sec. 14. (1) That whenever an investigation 

shall be made by said Commission, it shall be its 
duty to make a report in writing in respect thereto, 
which shall state the conclusions of the Commis¬ 
sion, together with its decision, order, or require¬ 
ment in the premises; and in case damages are 
awarded such report shall include the findings of 
fact on which the award is made. 

Section 13 (1) specifically authorizes any common 
carrier to file a complaint against another common car- 


i 
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rier, as was done here, complaining of anything done or 
omitted to be done by it ‘‘in contravention of the provi¬ 
sions’ 9 of the Act. Thereupon it shall be “the duty” of 
the Commission to investigate the matters Complained 
of. What is this, except a 1 ‘duty imposed by the 
Act?” Section 14 (1) imposes a duty upon the Com¬ 
mission to make a report in writing which $hall state 
the conclusions of the Commission, together with its 
decision, order, or requirement in the premises. What 
is this but a “duty” imposed by the Act? ; 

Certainly, the Commission could not so proceed if 
no duty had been imposed or authority treated by 
Congress under which it could lawfully do these things. 
In so proceeding and doing these things, is! it not re¬ 
quired to “act,” and in acting to give effect to the 
conceded policy of Congress? 

Manifestly, here is a duty imposed and authority 
granted to the Commission to do certain things and to 
bring about certain results. The first duty imposed 
upon the Commission is to conduct an investigation for 
the specific and definite purpose of ascertaining if 
anything has been done or omitted by the respondent 
in contravention of the provisions of the Actj. In other 
words, to find out if the purpose and intent of the Act 
is being thwarted and defeated; and if so, to provide 
a remedy. This quite obviously, casts upop the Com¬ 
mission the duty of construing the provisions of the 
Act, including Section 3 (1). ! 

Its second duty is to make its report, its decision 
and its order. This likewise involves the dpty of con¬ 
struing the Act, determining its requirements, and giv¬ 
ing them effect, in the light of the facts fbund. 

i 

I 

i 






104 


Is the Commission, in construing the various pro¬ 
visions of the Act, permitted to close its eyes to the 
declared policy of Congress and to ignore the legis¬ 
lative intent? Clearly not. To do so would run counter 
to controlling decisions of the courts. It is settled 
beyond peradventure that in construing the provisions 
of the Act, they must be interpreted “in view of the 
declared policy of the Act.” It is so stated in Pied¬ 
mont & N-. R. Co. v. Interstate Commerce Commission, 
286 U. S. 299 (1932), where the court held that an 
-electrically operated railway carrying passengers and 
freight in interstate commerce was required, under 
paragraph (18) of Section 1, to secure a certificate of 
convenience and necessity from the Commission before 
construction could be begun. It said (p. 311): 

In Texas & P. R. Co. v. Gulf , C. & S. F. R . Co., 
270 U. S. 266, 277, 278, the court announced the 
guiding principles to be followed in construing the 
very paragraph involved in the case at bar. As 
there indicated, the purpose of the statute to de¬ 
velop and inaintain an adequate railway system 
for the people of the United States requires a 
broader and more liberal interpretation than that 
to be drawn from mere dictionary definitions of 
the words employed by Congress. 

The petitioner’s railway is of such importance 
in interstate commerce and renders a service so 
predominantly devoted to the handling of inter¬ 
state freight in connection with steam railroads, is 
in such relation to connecting steam carriers, and 
competes with steam trunk lines in such manner, 
that in view of the declared policy of the Act we 
cannot hold it an “interurban” railway within the 
exemption of the same paragraph. The Transpor¬ 
tation Act was remedial legislation and should 
therefore be given a liberal interpretation. 




This decision is also authority for the proposition 
that the Transportation Act was remedial legislation, 
and should therefore be given a liberal interpretation; 
in fact, “a broader and more liberal interpretation than 
that to be drawn from mere dictionary definitions of 
words employed by Congress / 1 

A trustworthy guide, says the court, in determining 
. the meaning of terms used in the Act is to be found in 
“the relation of the specific provisions here irk question 
to the railroad policy introduced by Transportation Act, 
1920.” We cite in support of this statement Texas & 
Pac. R. Co. v. Gulf f C. & S. F. R. Co., 270 |u. S. 266 
(1929). There the question was whether the railroad 
construction sought to be enjoined was an extension or 
an industrial track excepted by paragraph (22) from 
the general operation of paragraph (18) of feection 1. 
The court said (p. 277): 

A truer guide to the meaning of the j terms ex¬ 
tension and industrial track, as used in paragraphs 
18 to 22, is furnished by the context and by the re¬ 
lation of the specific provisions here in question 
to the railroad policy introduced by Transporta¬ 
tion Act, 1920. 

i 

Why, therefore, should not Sections 3 (li), 13 (1), 

' i 

and 14 (1) be construed in view of their relation to the 
new policy introduced by the Transportation Act? 

Then the court proceeded to state the ijuiderlying 
policy contained in the Act, the essential part of which 
was the preservation of the earning capacity j and con¬ 
servation of the financial resources of individual car¬ 
riers, and the prevention of waste of its resources, to 
the end that the property employed may Render an 
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efficient transportation service and at the same time 
earn a reasonable return. It said, following the excerpt 
quoted above (p. 277): 

When the clauses in paragraphs 18 to 22 are 
read in the light of this congressional policy, the 
meaning and scope of the terms 4 ‘ extension 7 ’ and 
“industrial track” become clear. 

It is the duty of a court or commission, in con¬ 
struing the Act to interpret it “with a view of eliminat¬ 
ing the evils that Congress intended to abate.’’ In 
other words, in construing the provisions of the Act, 
that interpretation is to be adopted which carries into 
effect the policy of Congress. In Transit Comm. v. 
United States, 289 U. S. 121 (1933), the court was con¬ 
struing the language of paragraph (18) of Section 1, 
and said (p. 128): 

The Act, including paragraph (18) and related 
provisions, is construed to make federal authority 
effective to the full extent that it has been exerted 
and with a view of eliminating the evils that 
Congress intended to abate. 

Indeed, the first, and frequently the most im¬ 
portant, canon of statutory consideration, in construing 
an Act of Congress, is that the known policy of Con¬ 
gress in regard to the subject-matter must be con¬ 
sidered. 

Authorities sustaining this statement are cited 
above. 

Why, therefore, is not the Commission, in constru¬ 
ing Section 3 (1), in order to determine if “anything” 
has been done by the Terminal Company “in contra¬ 
vention of the provisions of the Act,” required to inter- 
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pret it “in view of the declared policy of the Act” and 
“in the light of this congressional policy,^ or “by 
the relation of the specific provisions here in question’ 9 
[Sections 3 (1), 13 (1), 14 (1)] to “the railrbad policy 
introduced by Transportation Act, 1920,” oi^ “with a 
view of eliminating the evils that Congress intended to 

abate?” j 

; 

The Commission is also required, when making 
an investigation under Section 13 (1), to make certain 
findings of fact, under Section 14 (1), which need not 
be formal and precise, but which shall be | sufficient 
to sustain the constitutional and statutory yalidity of 
any order which it makes. The rule in this respect is 
thus stated in United States v. Baltimore dt Ohio JR. 
Co., 293 U. S. 454, 465: 

It is true that formal and precise findings are 
not required, under Section 14 (1) of the Interstate 
Commerce Act, which declares that the report 
“shall state the conclusions of the Commission to¬ 
gether with its decision.” Compare Manyfacturers 
- Ry. Co. v. United States, 246 U. S. 457, 487; Meeker 
& Co. v. Lehigh Valley R. Co., 236 U & 412, 428. 
That provision relieves the Commission from mak¬ 
ing comprehensive findings of fact similar to those 
required by Equity Rule 70%. But Section 14 (1) 
does not remove the necessity of making, where 
orders are subject to judicial review, quasi-juris- 
dictional findings essential to their constitutional 
or statutory validity. 

One of the essential jurisdictional findings which 
the Commission would be required to make ih this case 
to support its order, if made as prayed for in the com¬ 
plaint, would be a finding that the unduly prejudicial 

and discriminatory payments by relator of the Termi- 

' l 

! 

i 

I 

i 
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nal Company’s interest and taxes constitute an un¬ 
due burden on the interstate commerce of the com¬ 
plainant, and tend to impair its ability to perform its 
interstate transportation duties. Here, again, the Com¬ 
mission is required to act in response to a duty im¬ 
posed by the Act. How shall it perform that duty? 
Shall it exclude all evidence tendered by complainants 
showing such undue burden and discrimination; or if 

such evidence be admitted, shall it decline to make anv 

* 

finding thereon? That, we contend, would be a most 
unreasonable view to take. Such was not the legisla¬ 
tive purpose. In making its findings, the Commission 
acts under a duty imposed by the Act; and, as the Com¬ 
mission itself says, in so doing it must give effect to the 
national policy. 

Section 14 (1) creates the authority and imposes 
the duty of stating the Commission’s conclusions, to¬ 
gether with its decision, order, or requirement in the 
premises. i In reaching its conclusions, the Commission 
must not only construe the law, but apply it to the facts 
found, and then exercise its judgment in rendering its 
decision in accordance with the law and the facts, and 
thereupon must issue its order. All these matters re¬ 
quire action on the part of the Commission in response 
to a dutv imposed and authority created by the Act; 
and this being true, the Commission is required, as 
stated in its own language, “to give effect to the legis¬ 
lative intent.” There can be no question here as to 
the legislative intent; that, likewise, is stated, in ac¬ 
cordance with our contention, in the Commission’s re¬ 
port. 

Certain it is that Congress, in enacting Sections 
13 (1) and 14 (1), was intending to provide the neces- 
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sarv machinery for carrying the Act into effect by 
preventing anything to be done or omittedj in contra¬ 
vention of the provisions of the Act. T)he *‘ provi¬ 
sions’ ’ of the Act obviously were such provisions as 
Congress intended them to be, and we now know, and 
the Commission’s report concedes, what that intention 
was. How can it be said that, in carrying dut and giv¬ 
ing effect to the machinery provided by Congress, its 
manifest purpose to provide an adequate system of 
railway transportation, to enforce econoniv and ef¬ 
ficiency, to preserve the earning capacity aiid financial 
resources of the individual carrier, to remove undue 
burdens from interstate commerce, and to prevent un¬ 
necessary waste, should be ignored and disregarded? 
Congress was not dealing with the dry bones of the 
Act, but with a living organism, designed td carry out 
in good faith the legislative purpose. 

i 

The duty imposed and the authority created by Sec¬ 
tions 13 (1) and 14 (1) are not different in jlegal effect 
from that granted to the Commission in! Section 1 
(18) to (22). In the latter case, the Commission was 
required to construe paragraphs (18) to (?2), and to 
construe them in the light of the purpose sought to be 
accomplished by Congress ; and it did so, giving full 
effect to the congressional policy for the prevention 
and elimination of undue burdens upon interstate com¬ 
merce. Why should not the same method of construc¬ 
tion apply to Sections 13 (1) and 14 (1)? 

i 

Nor is the present case different frorh the duty 
imposed and authority created by Section |5 (4), per¬ 
mitting a merger or consolidation of carriers when 
found to be in the public interest. The Commission 
very properly construed that provision in l[he light of 
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the policy of Congress, which forbade the creation of 
undue burdens upon interstate commerce, and required 
their removal. Why should the same method not be 
applied in exercising the duty and authority given the 
Commission by Sections 3 (1) ? 13 (1) and 14 (1)? 


ni. 

The existence of the operating agreement pre¬ 
sents no obstacle to the performance by the Com¬ 
mission of its federal duty in the promotion of the 
public interest to remove the undue burden upon 
interstate commerce created by the disproportion¬ 
ate and discriminatory payments for the use of the 
Terminal Company’s facilities involved in a com¬ 
pliance with its terms. 

What is the relation of the Operating Agreement 
to this controversy? 

The Operating Agreement, considered as a private 
contract between the parties for their mutual ad¬ 
vantage, and unaffected by any considerations of the 
public interest , is wholly beyond the jurisdiction of the 
Commission. It has, in these circumstances, no power 
to modify it or amend it or annul it or deal with it 
in any way. 

The general rule in this respect is stated with 
admirable clarity by Mr. Justice Sutherland in Ar¬ 
kansas Natural Gas Co. v. Arkansas Railroad Commis¬ 
sion, et al.> 261 U. S. 379, as follows: 

While a state may exercise its legislative 
power to regulate public utilities and fix rates, not¬ 
withstanding the effect may be to modify or abro¬ 
gate private contracts ( Union Dry Goods Co. v. 
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Georgia P. S. Corp. f 248 TJ. S. 372, 375, 39 Sup. Ct. 
117 63 L. Ed. 309, 9 A. L. R. 1420; Producers’ 
Transp . Co. v. R. R. Comm’n, 251 U. S. 228, 232, 40 
Sup. Ct. 131, 64 L. Ed. 239), there is, quite clearly, 
no principle which imposes an obligation to do so 
merely to relieve a contracting party from the 
burdens of an improvident undertaking. The power 
to fix rates, when exerted, is for the public welfare, 
to which private contracts must yield; but it is 
not an independent legislative function to vary or 
set aside such contracts, however unwi$e and un¬ 
profitable they may be. Indeed the exertion of 
legislative power solely to that end is precluded 
by the contract impairment clause of thb constitu¬ 
tion. The power does not exist per se. \ It is the 
intervention of the public interest which justifies 

and, at the same time conditions its exercise. 

I 

i 

The foregoing decision dealt with the exercise by 
a state of its police power, but the principle is the 
same as in the exercise by Congress of itsj power to 
regulate commerce between the states. Th4 power to 
regulate interstate commerce may be, and frequently is, 
exercised in the interest of public health, public safety, 
public morals, and public welfare generally, as illus¬ 
trated in the food and drug act, the safety appliance 
act, the quarantine regulations, inspection acts and the 
white slave act, all of which have the * f quality of 
police regulations 99 (Hoke v. United States j 227 U. S. 
308). | 

In the Hoke case, supra , the court said: 

The principle established by the cases is the 
simple one, when rid of confusing and distracting 
considerations, that Congress has power over trans¬ 
portation “among the several states;’’ that the 
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power is complete in itself, and that Congress, as 
• an incident to it, may adopt not only means neces¬ 
sary but convenient to its exercise, and the means 
may have the quality of police regulations (citing 
authorities). 

The exercise of the federal power over interstate 
commerce “may be attended by the same incidents 
which attend the exercise by a state of its police power, ’ 9 
and “may tend to accomplish a similar purpose” 
(Hamilton v. Kentucky Distilleries, 251 U. S. 146). 

There is, we contend, a clear and convincing reason 
why the Commission has jurisdiction over contracts 
affecting interstate commerce, although voluntarily en¬ 
tered into and valid when made. When such contracts 
in their operation may injuriously affect the public in¬ 
terest, all of them have an implied term written into 
them by the law itself to the effect that they must yield 
to the extent that they come in conflict with the exe¬ 
cution of the policy of Congress (Louisville & N. R. Co . 
v. Mottley , 219 U. S. 467; Armour Packing Co. v. United 
States , 209 U. S. 56). All such contracts have, in the 
language of the Chief Justice, “a congenital infirmity.” 
Speaking for the court, he says, in Norman v. Baltimore 
& Ohio R. Co., 294 U. S. 240: 

Contracts, however express, cannot fetter the 
constitutional authority of Congress. Contracts 
may create rights of property, but, when contracts 
deal with a subject-matter which lies within the 
control of the Congress, they have a congenital in¬ 
firmity. Parties cannot remove their transactions 
from the reach of dominant constitutional power 
by making contracts about them. 

This principle has familiar illustration in the 
exercise of the power to regulate commerce. If 
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shippers and carriers stipulate for specified rates, 
although the rates may be lawful when the con¬ 
tracts are made, if Congress through the Interstate 
Commerce Commission exercises its authority and 
prescribes different rates, the latter contjrol and 
override inconsistent stipulations in contracts 
previously made. This is so, even if the contract 
be a charter granted by a state and limitinjg rates, 
or a contract between municipalities and farriers. 

The power of the Congress in regulating inter¬ 
state commerce was not fettered by the necessity 
of maintaining existing arrangements and j stipula¬ 
tions ivhich would conflict with the execution of its 
policy. The reason is manifest. To subordinate the 
exercise of the federal authority to the continuing 
operation of previous contracts would be to place 
to this extent the regulation of interstate com¬ 
merce in the hands of private individuals! and to 
withdraw from the control of the Congress so much 
of the field as they might choose by “ prophetic 
discernment” to bring within the range Of their 
agreements. The Constitution recognizes |no such 
limitation. 

| 

The precise contention of relator is that the| Operat¬ 
ing Agreement voluntarily entered into and valid when 
made had nevertheless a “congenital infirrqity” in 
that it dealt with interstate commerce, and was there¬ 
fore subject to the removal of burdens or prejudice 
against interstate commerce through the action! of Con¬ 
gress or its subordinate body, the Interstate Commerce 
Commission, whenever the public interest so required; 
that while the Commission has no general power to 
modify, annul, or amend the Operating Agreement, yet 
the “intervention of the public interest” as sjiown by 
the allegations of the complaint vests it withj full and 
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plenary jurisdiction to remove the undue burdens and 
prejudice to interstate commerce of the smaller users 
as well as the unlawful preferences granted to the 
larger users. 

That such excessive and wasteful expenditures thus 
imposed upon the smaller users injuriously affect their 
interstate commerce and are contrary to the policy of 
Congress, is conceded for the purpose of this case, 
since it is alleged as a fact in the complaint before 
the Commission, and admitted by the motions to dis¬ 
miss. 

It is only <; the intervention of the public interest” 
that gives the Commission power and jurisdiction to 
deal with the payments made by the tenant lines for 
the use of ,the terminal facilities, and even then only 
to the extent necessary for the protection of the public 
interest. 

Where, as here, however, the public interest is in¬ 
volved, and the effect of the payments made in com¬ 
pliance with the terms of the operating agreement 
is unduly prejudicial or unlawfully preferential to 
the interstate commerce of the parties or some of 
them, in that they cast undue burdens upon such com¬ 
merce and tend to impair its efficiency and so to thwart 
the policy of Congress in providing an adequate rail¬ 
way system for the people of the United States, the 
power and jurisdiction of the Commission to protect 
interstate commerce against such undue burdens or 
prejudices or preferences at once comes into being and 
may be exercised to the fullest extent necessary there¬ 
for, regardless of existing contracts such as the 
operating agreement. The protection of interstate 
commerce is paramount and supreme, and no contract 
or state statute or constitution can stand in its way. 
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In exercising this jurisdiction, the Commission 
does not deal with contracts as such, or undertake to 
amend or rewrite them. On the contrary, the Com¬ 
mission deals only with the obstructions or prejudice 
or burdens to interstate commerce regardless^ of how 
they may be created, whether by contract br other- * 
wise. Its order, if made in the present proceeding, 
requiring the removal of the obstruction or prejudice 
or burdens created by the unequal and discriminatory 
payments now being made under the operating agree¬ 
ment, would be directed to a discontinuance or readjust¬ 
ment of such payments. It would not be directed to 
the operating agreement or any of its terms. It 
would not be necessary even to mention the operating 
agreement in the order. 

Such an adjustment of the payments how being 

i 

made by the tenant lines would work no hardship upon 
any party to the operating agreement. When they 
executed that instrument they knew that it c^ealt with 
interstate commerce, and they were charged with knowl¬ 
edge that Congress in the exercise of its constitutional 
power to regulate such commerce reserved full power 
to prohibit any action taken in the future thereunder 
which would obstruct or prejudice or burden such 
commerce. In legal effect, the law, at the time of its 
execution, wrote a clause into the contract of that 
character. This is the “congenital infirmity’!’ referred 
to by the Chief Justice in the Norman case, supra. 
If the Commission now makes an order removing an 
obstruction to interstate commerce created bv the pay¬ 
ments required by the terms of the operating agree¬ 
ment, it is in effect merely carrying out dne of the 
provisions of the contract to which all parties agreed 
at the time of its execution. 
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1. The Commission had no authority to consider 
or determine the validity of the Operating Agreement 
per se, or the private rights of the parties thereto. Its 
only authority is to determine whether any of the 
things done in carrying out the contract is contrary 
to the provisions of the Act . 

The Commission is not even required to stop and 
consider the validity of contracts or of statutes or of 
constitution or of court decisions with which its order 
may conflict. This is not within its province. No such 
authority has been delegated to it. This has been 
decided in many cases. {Claiborne-Annapolis Ferry 
Co. v. United States, 285 U. S. 382; N. Y. Central 
Securities Corp. v. United States, 287 U. S. 12; Texas 
v. United States, 292 U. S. 522.) 

It has been the consistent practice of the Com¬ 
mission when urged to refuse to make an order on the 
ground that it is in conflict with statutes, contracts, 
constitutions, or court decisions, to refrain from pass¬ 
ing upon the validity of such supposed obstacles and to 
content itself with the assertion that it had jurisdic¬ 
tion. A few of the many instances of this character 
will be referred to. 

In 162 I.C.C. 220 and 180 I.C.C. 439. the Commis¬ 
sion made an order which was upheld in Transit Com¬ 
mission v. United States, 289 U. S. 121. The Commis¬ 
sion declined to pass upon the validity of a state stat¬ 
ute claimed to be an obstacle to the making of its order, 
contenting itself with saying that it had jurisdiction 
under the Act. 

In 162 I.C.C. 363, and 166 I.C.C. 671, the Commis¬ 
sion made an order affirmed in Transit Commission v. 
United States, 284 IJ. S. 360. It was argued before 
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the Commission that the making of the order would 
destroy constitutional rights. The Commission very 
properly refused to pass upon this questiop, merely 
holding that it had jurisdiction under the Acti 

In 189 I.C.C. 253, and 193 I.C.C. 521, the Com¬ 
mission made an order which was sustained in Texas 
v. United States , 292 U. S. 522. Before the Commis¬ 
sion it was urged that the making of the order sought 
was in conflict with a valid Texas statute. The Com¬ 
mission refrained from passing upon the Validity of 
the statute, merely saying that it possessed jurisdic¬ 
tion to proceed. 

The most recent decision, and perhap^ the one 


most squarely in point, is Missouri Pacific R. Co. v. 
United States, 4 F. Supp. 449, affirmed 293 jTJ. S. 524, 
where it appeared that the Commission had entered its 
order permitting the Southern Pacific Company to con¬ 
trol the St. Louis Southwestern Rv. Co. by purchase of 
its capital stock. It was urged, by the Missouri 
Pacific and the Texas & Pacific, that the proposed 
order could not be made without invalidating the written 
contract known as the Grould-Huntington agreement, 
later described, which had been embodied in a court 
decree. The Commission properly held tliat it was 
not within its province to construe written contracts 
or to adjudicate the rights of the parties thereunder, 
saying (180 I.C.C. 175, 203): I 

Both the Texas & Pacific and the Missouri 
Pacific insist that the acquisition by the Southern 
Pacific of control of the Cotton Belt Would con¬ 
stitute a violation of the Gould-Huntington agree¬ 
ment; that that agreement does not in any way 
conflict with the provisions of the Interstate Com- 
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merce Act, but on the contrary is in the public 
interest, and that we should take no action which 
will affect adversely the long-existing status of 
the Texas & Pacific as a continuation of the South¬ 
ern Pacific lines. 

Any order that we may issue in this proceed¬ 
ing authorizing the acquisition of control as sought 
must be based upon a finding that such acquisition 
of control is in the public interest. It is not 
within our province to construe the Gould-Hunting - 
ton agreement or adjudicate the rights of the par¬ 
ties thereunder. The point here at issue is not 
whether the Gould-Huntington agreement is in the 
public interest, but whether the acquisition of con¬ 
trol as sought is in the public interest. The de¬ 
termination of the status of the parties under that 
agreement rests with the courts. 

The; three-judge court, in an action brought by 
the Missouri Pacific and the Texas & Pacific to set 
aside the order, approved the position taken by the 
Commission. It said (4 F. Supp. 455): 

Here it is not open to say that the Commis¬ 
sion in refusing to consider what rights the Texas 
& Pacific had under the agreement and those 
court decrees refused to perform any duty pre¬ 
scribed by statute. What it did was to refuse 
to consider the private rights of that company 
thereunder. The sole question which the statute 
referred to the Commission in disposing of such 
an application as was before it was whether the 
granting of it was in the public interest. Possibly 
it may be said that the public has an interest 
in a party standing up to his contract and obey¬ 
ing a court decree. But it is not such public 
interest that the statute had in mind. 
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After distinguishing certain authorities cited by 
the plaintiffs, the court said (p. 456): 

This consideration given to the decisions of 
the Supreme Court relied on by plaintiffs makes 
clear that they do not support their position to 
any extent. On the other hand, there is a line 
of recent decisions thereof which mak^s it clear 
that the commission has nothing to do with private 
rights. They are those in the following cases: 
(Citing cases) . . . These cases establish not 

only that the Interstate Commerce Coipmission, in 
determining whether it will exercise a power con¬ 
ferred or perform a duty imposed upofl it, has no 
power to take into consideration collateral matters, 
such as private rights , but also that thb courts in 
an attack made upon its order have no power to 
consider same. The sole question is Whether the 
Commission was empowered or required to make 
the order and had considered the conditions upon 
which it was empowered and required |to make it 
and determine that they existed. 


An appeal was taken by the Missouri Pacific and 
the Texas & Pacific to the Supreme Court. In their 
brief, dated September 22, 1934, the first point relied 
upon for reversal of the decree of the three-judge 

i 

court is thus stated, at page 64: 

The G-ould-Huntington Agreement of Novem¬ 
ber 26, 1881, and the decrees of the courts of New 
Mexico and Arizona confirming it, requires that 
Southern Pacific lines west from El Paso and 
Texas and Pacific lines east from El Paso along 
the charter route of the Texas and Pacific shall be 
operated and used as one continuous line, and the 
rights and obligations of these companies to have 
their railroads so operated were conceded, decreed 
and established as a perpetual right, privilege 


| 
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and easement appertaining to the railroad of each 
company in and over the railroad of the other. 
The rights and obligations created and perpetuated 
by that agreement and those decrees were elements 
of public interest which it was the duty of the 
Interstate Commerce Commission to consider in de¬ 
termining Southern Pacific Company’s application 
to acquire control of Cotton Belt mileage, and the 
District Court erred in holding that such rights 
and obligations were collateral matters, private in 
their nature, which the Commission had no power 
to take into consideration, and which the courts 
in an attack made on the Commission’s orders have 
no power to consider . 

The foregoing decision of the three-judge court was 
affirmed by the Supreme Court, 293 U. S. 524, in a per 
curiam memorandum on the authority of New York 
Central Securities Corp. v. United States, 287 U. S. 12, 
25-29; Texas v. United States, 292 U. S. 522, 531, and 
others. 

This affirmance of the decree of the three-judge 
court may properly be said to carry with it an approval 
of its conclusions embodied in the excerpts from the 
opinion above quoted. 

2. The Commission has ample authority to make 
the order sought herein even though its effect may be 
to require payments, by the tenant lines, for the use of 
the terminal facilities, measured by the interest and taxes 
of the Terminal Company, different from and in coiv- 

flict with those required by the terms of the Operating 
Agreement. 

The Commission, as above pointed out, is fully au¬ 
thorized to remove undue burdens upon or prejudice 
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to interstate commerce created by unnecessary and 
wasteful expenditures. The Commission’s order in re¬ 
moving such burden or prejudice deals not toith con¬ 
tracts, statutes, constitutions or judicial decisions, but 
with improper and wasteful expenditures. Its sole pur¬ 
pose is to bring about their discontinuance. It is of 

no consequence that the improper and wasteful ex- 

! 

penditures involved in this proceeding are created by 
contract, since the law deals only with the removal of 
waste, and not with the contract under which it occurs. 
If the relator and the other smaller users were making 
their contributions to interest and taxes voluntarily, 
and without any contract, or through the compulsion 
of a state statute, or the order of a state commission, 
the result would be precisely the same. 

The Commission’s order, if made in the present 
proceeding, requiring the Terminal Company to cease 
and desist from exacting contributions in excess of, or 
less than those found by the Commission to be fair, 
just and equitable, would not, properly considered, be 
a violation of the Operating Agreement, but rather an 
enforcement of one of its terms which the law itself 
wrote into it in the beginning, to the effect that it was 
subject to such exertion of the constitutional power of 
Congress in regulating interstate commerce at some 
future time as might render it unenforceable\ in whole 
or in part. 

That the law wrote such a provision intb the con¬ 
tract cannot be seriously questioned. The Supreme 
Court said so in Louisville <£ Nashville R. Co. v. Mottley, , 
219 U. S. 467, decided in 1911. There, a contract, made 
in 1871, was held to have been invalidated by the 
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amendment to the Interstate Commerce Act of 1906. 
The court in describing the unwritten term of the con¬ 
tract, said (p. 482): 

The agreement between the railroad company 
and the Mottleys must necessarily be regarded as 
having been made subject to the possibility that, at 
some future time, Congress might so exert its whole 
constitutional power in regulating interstate com¬ 
merce as to render that agreement unenforceable, 
or to impair its value. That the exercise of such 
power may be hampered or restricted to any ex¬ 
tent by contracts previously made between in¬ 
dividuals or corporations is inconceivable. The 
framers of the Constitution never intended anv 

m 

such state of things to exist. 

In Philadelphia, B. & W. R. Co. v. Schubert, 224 
IT. S. 603, decided in 1912, it was held in an opinion by 
the present Chief Justice that all contracts affecting 
interstate commerce are necessarily made subject to 
the paramount authority for its regulation in the execu¬ 
tion of its policy. In holding a prior contract invalid 
because in conflict with the execution of the policy of 
Congress expressed in the Employers ’ Liability Act 
of 1908, the court said (p. 613): 

The power of Congress, in its regulation of 
interstate commerce, and of commerce in the Dis¬ 
trict of Columbia and in the territories, to impose 
this liability, was not fettered by the necessity of 
maintaining existing arrangements and stipulations 
which would conflict with the execution of its policy. 
To subordinate the exercise of the federal authority 

m 

to the continuing operation of previous contracts 
would be to place, to this extent, the regulation of 
interstate commerce in the hands of private in¬ 
dividuals, and to withdraw from the control of 


Congress so much of the field as they mig^it choose, 
by prophetic discernment, to bring within the range 
of their agreements. The Constitution recognizes 
no such limitation. It is of the essence of the 
delegated power of regulation that, "Within its 
sphere, Congress should be able to establish uni¬ 
form rules, immediately obligatory, which, as to 
future action, should transcend all inconsistent 
provisions. Prior arrangements were riecessarilv 
subject to this paramount authority. 

i 

i 

The operating agreement executed in 1909, was 
not, therefore, the absolute and unalterable contract of 
the parties who signed it. The public, and the public 
interest, was an important, though invisible party, and 
the law wrote into the contract a provision substantially 
in the following language: 

This contract is subject to modification or 
annulment, and its terms may be superseded by 
lawful authority, whenever, in the course of its 
execution it comes in conflict with statutory pro¬ 
visions enacted to carry out the policy o^ Congress 
in the regulation of interstate commerce.! 

There is no ground, therefore, for any argument in 
this proceeding based upon the sacredness of |contracts. 
A complete answer to the argument is the contract it¬ 
self, with a proper consideration of the term pr proviso 
which the law itself wrote into it. This proceeding, 
rightly considered, is an appeal to the unwrjtten term 
or proviso of the contract, which is quite as valid and 
effective as though incorporated therein in express lan¬ 
guage. 

It may not be improper at this time to point out 
that Sec. 9 of Article II of the Operating Agreement, 
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which requires payments under Sec. 1 of Article II to 
be made “in gold coin of the United States of America 
of the present standard of weight or fineness or its 
equivalent,'’ has already been invalidated, and its terms 
superseded, through the exercise by Congress of its 
national policy in the regulation of the currency of the 
country. The same is true of the mortgage bonds of 
the Terminal Company which by their terms require 
both principal and interest to be paid in gold. 

The power of Congress, directly, and of its ad- 
, ministrative body, the Commission, indirectly, to thus 
modify, invalidate or supersede the terms of a written 
contract has been exercised in numerous instances, and 
the exercise of the power upheld by the Supreme Court. 

In the recent case of Norman v. Baltimore & 0. R. 
Co., 294 U. S. 240, holding invalid the gold clauses in 
mortgage bonds because in conflict with the policy of 
Congress, the court, in speaking of this very question, 
said (p. 310) : 

The power of the Congress in regulating inter¬ 
state commerce was not fettered by the necessity 
of maintaining existing arrangements and stipula¬ 
tions which would conflict with the execution of its 
policy. The reason is manifest. To subordinate 
the exercise of the federal authority to the continu¬ 
ing operation of previous contracts would be to 
place to this extent the regulation of interstate 
commerce in the hands of private individuals and 
to withdraw from the control of the Congress so 
much of the field as they might choose by “pro¬ 
phetic discernment" to bring within the range of 
their agreement. The Constitution recognizes no 
such limitation. 
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The foregoing language, literally or in substance, 
has been used and applied in many decisions of the 
Supreme Court. 

| 

In Federal Radio Commission v. Nelson Bros., 289 
U. S. 266, it was held, citing many authorities, that an 
order of the Radio Commission supersede^ existing 
contracts. 


The court said (p. 282): 

This court has had frequent occasion to observe 
that the power of Congress in the regulation of 
interstate commerce is not fettered by thb necessity 
of maintaining existing arrangements which would 
conflict with the execution of its policy^ as such a 
restriction would place the regulation in the hands 
of private individuals and withdraw from the con¬ 
trol of Congress so much of the field as they 
might choose by prophetic discemmenjt to bring 
within the range of their enterprise. 


In Stephenson v. Binford, 287 U. S. 251, it was held 
that existing contracts for the transportation of goods 
by contract carriers on highways are not unconstitu¬ 
tionally impaired by the enactment of a state statute 
empowering the state public service commission to fix 
the maximum rate of such carriers. 

The court said (p. 276): 

Nor does it matter that the legislation has the 
result of modifying or abrogating contracts already 
in effect. Such contracts are to be regarded as 
having been made subject to the future exercise 
of the constitutional power of the statel 

In Sproles v. Binford, 286 U. S. 374, the court 
reached a similar conclusion with respect to state legis- 
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lation limiting the load of vehicles on highways, say¬ 
ing (p. 390): 

With respect to the power of Congress in the 
regulation of interstate commerce, this court has 
had frequent occasion to observe that it is not fet¬ 
tered by the necessity of maintaining existing ar¬ 
rangements which would conflict with the execu¬ 
tion of its policy, as such a restriction would place 
the regulation of interstate commerce in the hands 
of private individuals and withdraw from the con¬ 
trol of Congress so much of the field as they might 
choose by prophetic discernment to bring within 
the range of their agreements. 

Specific instances of orders of the Commission in 
conflict with existing contracts which have been upheld 
by the courts are not lacking. The case of Missouri 
Pacific v. U. S., supra, is an outstanding illustration. 

In New York v. United States , 257 U. S. 591, the 
court upheld an order of the Commission increasing 
the intrastate passenger rate from 2 cents a mile to 
3.6 cents per mile in the State of New York. This order 
was in direct conflict with a charter contract with the 
New York Central Railroad by which it was bound not 
to charge more than two cents a mile for passengers 
carried between Albany and Buffalo. In upholding the 
Commission *s order thus in direct conflict with the 
charter contract between the railroad company and the 
State of New York, the court said (p. 601): 

Anything which directly obstructs and thus 
regulates that commerce which is carried on among 
the states, whether it is state legislation or private 
contracts between individuals or corporations, 
should be subject to the power of Congress in the 
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regulation of that commerce. Louisville & N. R . 
Co. v. Mottley, 219 U. S. 467. See also Scranton 
v. Wheeler, 179 U. S. 141, 162, 163; Union Bridge 
Co. v. United States, 204 U. S. 364, 400. 

i 

In United States v. Hubbard, 266 U. si 474, the 
court upheld an order of the Commission requiring 
carriers to raise intrastate interurban passenger fares 
which the Commission had found subjected j interstate 
commerce to unjust discrimination. It wa$ objected 
that the Commission’s order contravened contracts be¬ 
tween certain municipalities and the carriers, but this 
contention was overruled by the court on the authority 
of New York v. United States, supra , the bourt say¬ 
ing, in Note 1, page 477: 

It was also contended that because the intra¬ 
state fares had been fixed by contract between the 
municipalities and the carriers (Interu'tbm R. & 
Terminal Co. v. Public Utilities Commission, 98 
Ohio St. 287, 120 N. E. 831), Congress w:as without 
power to authorize an increase of the fares. The 
unsoundness of this contention was settled in New 
York v. United States, 257 U. S. 591. 

' i 

In Kansas City Southern R. Co. v. United States, 
231 U. S. 423, the Commission’s order putting into ef¬ 
fect a system of accounts was upheld by the b°urt, even 
though it had the effect of invalidating existing con¬ 
tracts between the company and its preferred stock¬ 
holders. The court said (p. 452): 

But, aside from that, the interstate commerce 
act deals with the carrier in its capacity as a ser¬ 
vant of the public, and as a distinct entity, amen¬ 
able to the ligitimate regulation of Congress and 
the Commission. If, in this respect th^ carrier is 
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not unwarrantably injured or deprived of its prop¬ 
erty by the exercise of the regulatory powers, the 
operation of such regulations cannot be restrained 
on the ground of agreements made by the stock¬ 
holders amongst themselves for apportioning prof¬ 
its to one or the other class of stockholders. To ad¬ 
mit this might materially hamper the federal con¬ 
trol over interstate carriers, and evidently would 
tend to render impracticable the standardization of 
methods of accounting. 

In Colorado v. United States , 271 U. S. 153, the 
Commission made its order permitting the abandonment 
of a branch line in Colorado, on the ground that its 
continued operation involved an undue burden upon 
interstate commerce. This order of the Commission 
was in direct conflict with the charter contract of the 
carrier to operate the branch in intrastate service 
within the state. In upholding the Commission’s order, 
the court said (p. 165): 

The obligation assumed by the corporation 
under its charter of providing intrastate service on 
every part of its line within the state is subordinate 
to the performance by it of its federal duty, also 
assumed, efficiently to render transportation serv¬ 
ice in interstate commerce. There is no conten¬ 
tion here that the railroad by its charter agreed in 
terms to continue to operate this branch regardless 
of loss. Compare Railroad Commission v. Eastern 
Texas R. Co., 264 U. S. 79. But even explicit 
charter provisions must yield to the paramount 
power of Congress to regulate interstate commerce. 
New York v. United States, 257 U. S. 591, 601. 

In Texas v. United States , 292 U. S. 522, the court 
affirmed an order of the Commission approving a form 
of lease by a Texas corporation to a Missouri cor- 
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poration, quoted in the margin of the court’s opinio^ 
which relieved the lessee from any ‘‘contractual, statu¬ 
tory, or other obligations’’ to maintain general offices 
in the State of Texas. 

j 

In Village of MantonviUe v. Chicago Great Western 
R. Co., 8 F. Supp. 791, it is held: j 

That order of Interstate Commerce j Commis¬ 
sion permitting railroad to abandon branch line 
on ground that operation thereof constitutes undue 
burden on interstate commerce may runj counter 
to state statute, ordinance, or charter provision 
does not bar Commission’s exclusive and plenary 
jurisdiction to regulate interstate commence. 

Contract allegedly requiring railroad to furnish 
railroad service on branch line must yield to para¬ 
mount right of Congress to regulate interstate 
commerce, and cannot necessarily require Inter¬ 
state Commerce Commission to deny petition for 
leave to abandon branch line. 


The Commission’s prior decision in the Katy 
case, 104 I.C.C. 203, and the subsequent decision 
in the mandamus case in the lower court, in 71 
Fed. (2d) 336, and in 294 U. S. 50, are not res 
judicata of the issues in the instant case, and con¬ 
stitute no bar to its maintenance. 

It is alleged in the answers of the Coipmission, 
the Terminal Company and the larger users that the is¬ 
sues of fact and law relating to the Commission’s juris¬ 
diction attempted to be raised by the relator in its in¬ 
tervening petition filed with the Commission in| case No. 
15682, known as the Katy proceeding, reported in 104 


i 
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I.C.C. 203, were substantially the same as the issues of 
law and fact relating to the Commission’s jurisdiction 
raised by relator in its complaint filed before the Com¬ 
mission in case No. 26878, being Exhibit 1 attached to 
the amended petition; and it is further alleged that 
the issues of law and fact attempted to be raised by 
relator in its amended petition herein were raised and 
submitted to the lower court and the Court of Appeals 
and to the Supreme Court in the first mandamus suit. 
No. 82771, and were decided adversely to the relator bv 
the lower 1 court, by the Court of Appeals and by the Su¬ 
preme Court; and that the said issues of law and fact 
have been fully adjudicated and decided and are res 
judicata, and cannot now be re-litigated in this suit. 

The relator strenuously denies that the issues 

•/ 

raised in its intervening petition in the Katv suit, 104 
I.C.C. 203, are identical, or even substantially the same 
as those raised in its complaint, Exhibit 1 to the 
amended petition, and that there was, therefore, an 
identity or even similarity of issues in the first man- 
damus suit and in the present action for mandamus. 
The fact that different issues were presented to the 
Commission and different issues decided in the two 
mandamiis cases is easily susceptible of conclusive 
proof by a comparison of relator’s intervening petition 
before the Commission involved in the Katy case and 
relator’s complaint before the Commission, Exhibit 1 
to the amended petition. The issues involved in the 
relator’s intervening petition are definitely and con¬ 
clusively stated by the Supreme Court in 294 U. S. 50. 
The issues tendered in Exhibit 1 speak for themselves. 
Both are made a part of the pleadings in this case, and 
are before the court for its consideration. We proceed 
to point out the essential and fundamental difference 
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between the issues tendered by relator in its intervening 
petition before the Commission and in its complaint, 
Exhibit 1 to the amended petition herein, and conse¬ 
quently the difference in the issues presented in the 
first and second mandamus cases. 

I 

1. The issues tendered by the Katy in its original 
complaint against the Terminal Company. 

The issues between the original complainant and 
the original defendant in the Katy case should first be 
noticed since an intervener “is limited to the field of 
litigation open to the original parties.’’ (Chandler v. 
Brandtjen , 296 U. S. 53, 58.) The predecessor of the 
Katy passed through foreclosure proceedings, and the 
new company resulting from its reorganization elected 
not to become one of the tenant lines of th^ Terminal 
Company by adopting the Operating Agreement, to which 
its predecessor was a party. Accordingly, tiie Katy in¬ 
voked paragraph (4) of Section 3 of the Actj and asked 
the Commission to make its order, first, authorizing the 
Katy to use certain specified zones of the facilities as 
authorized by paragraph (4), and secondly, to fix the 
compensation for such use, which the paragraph re¬ 
quires to be fixed “on the principle controlling compen¬ 
sation in condemnation proceedings.” The^e were the 
only two issues tendered by the Katy in its original 
complaint against the Terminal Company. The Com¬ 
mission thus describes the original complaint of the 

I 

Katy: 

The proceeding arises upon a petition by the 
Missouri-Kansas-Texas Railroad Company, which 
seeks the entry of an order by us, pursuant to the 



i 

i 

! 
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provisions of Section 3, paragraph (4), of the 
Interstate Commerce Act, according petitioner the 
right to use, upon equitable terms, designated por¬ 
tions of the union passenger and freight terminals 
at Kansas City, Mo.-Kans., owned and operated 
by the respondent, Kansas City Terminal Railway 
Company. 

Then, after a statement that the Katy alleged that 
the terms exacted by the Terminal Company for the 
use of its facilities were “unjust, inequitable and 
burdensome, ’ ’ as the reason why it declined to adopt the 
Operating Agreement, the Commission proceeds: 

Wherefore, petitioner has elected not to be¬ 
come one of the proprietaries of the respondent 
company or to adopt the Operating Agreement to 
which the first named of its predecessors was a 
party, and has given respondent appropriate notice 
thereof. The prayer for permanent relief is that 
we shall prescribe, upon a user basis, the terms 
upon which petitioner shall have the right hence¬ 
forth to use portions of the terminals, including 
main-line tracks, lying within certain zones desig¬ 
nated by numbers and hereinafter more fully de¬ 
scribed. 

The Commission states (p. 205) that the Terminal 
Company answered with a plea to the jurisdiction of 
the Commission and with a motion to dismiss. 

Such were the issues between the original com¬ 
plainant and defendant, as stated by the Commission. 

The issues tendered by the Katy in its original 
complaint are thus stated by the Court of Appeals (71 
Fed. (2d) 336, 337): 

The Missouri-Kansas-Texas Railroad Company 
. . .! petitioned the Interstate Commerce Commis- 
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sion for an order pursuant to the profusions of 
paragraph (4) of Section 3 of the Interstate Com¬ 
merce Act to accord to it the right to ude a desig¬ 
nated portion of the terminal on an equitable basis, 
i. e. y a basis on which compensation would be 
figured on the extent of the use. j 

i 

The Supreme Court (294 U. S. 50, 54), thus de¬ 
scribed the Katy’s complaint: 

Because of this lack (of terminal facilities at 
Kansas City), it applied to the Interstate Com¬ 
merce Commission, pursuant to Sectioni 3 (4) of 
the Interstate Commerce Act, for an order granting 
it the right to use the terminal conditioned on the 
payment of compensation proportionate to use. 


Thus it is clear, as before stated, that the issues 
tendered by the Katy in its original complaint were two¬ 
fold: First, that under Section 3 (4) it be accorded 
the right to use the facilities of the Teripinal Com¬ 
pany; and secondly, that the compensation for such 
use be fixed on a user basis. This was “the field of 


litigation open to the original parties to 
intervener was limited/ 7 


which an 


2. The issues tendered by the relator in its inter¬ 
vening petition in the Katy case. 

Our purpose in analyzing the issues in| the inter¬ 
vening petition is to point out that they vfere funda¬ 
mentally different from those tendered in the relator’s 
complaint, Exhibit 1 to the amended petitidn. It will 
be shown that the intervening petition and the com¬ 
plaint were based upon different rules and! principles 
of law; that they involved a different stale of facts 
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and sought different relief. The objective of the inter¬ 
vening petition was the vindication of a purely private 
right—a reduction in its expenses of operation in the 
interest of itself and its stockholders. The objective 
of the complaint was the vindication of a public right 
—the protection of interstate commerce and interstate 
shippers from unlawful burdens, discrimination, and 
preferences made unlawful by Section 3 of the Act, 
and in conflict with the public interest and the estab¬ 
lished policy of Congress in providing an adequate and 
efficient transportation system for the people of the 
United States. 

The Commission (104 I.C.C. 206), after stating 
that the larger users of the terminals intervened in 
opposition to the relief sought by the Katy, said: 

The others (including relator) likewise re¬ 
ferred to as the small users, intervened to obtain 
the same relief as to terms that petitioner seeks, 
and incidentally urge that to grant such relief 
to the petitioner alone would only aggravate the 
present situation and unlawfully discriminate 
against the other users of the terminals. 

The Court of Appeals (71 Fed. 336, 337), after 
stating that eleven other railroad companies filed in¬ 
tervening petitions, said: 

Some of the interveners, including appellants 
(relator being one of them), sought to obtain the 
same relief as to terms that was sought by peti¬ 
tioner, Missouri-Kansas-Texas Railway Company. 

The Supreme Court (294 U. S. 50, 54), thus de¬ 
scribed the issues tendered by the intervening petitions 
of the smaller users: 






Those termed the smaller users (including the 
petitioners in the present case, of whi<ih relator 
was one), ask that if the prayer of the M-K-T 
should be granted they be afforded relief from 
the hardship and inequality of burden; imposed 
upon them by the agreement by revision of the 
existing arrangement so that they might thereafter 
make use of the terminal upon terms as j favorable 
as might be granted the M-K-T. They based their 
request upon Section 3 (1), (3), (4), aiid 15a of 
the Act to Regulate Commerce, as amended. 

The contention of the smaller users in the Supreme 

i 

Court is stated at page 56 as follows: 

The petitioners rely principally upon para¬ 
graphs (1), (3) and (4) of Section 3 of the Act. 
Their position is that if the M-K-T is granted the 
use of the terminal pursuant to Section 3 (4) on 
a basis more favorable than that available to its 
predecessor and to the petitioners underj the oper¬ 
ating agreement, unlawful discrimination j forbidden 
by Section 3 will result; and further, that they are 
entitled to petition for the grant of use upon com¬ 
pensation to be fixed by the Commissfon under 
paragraph (4) although they are parties to the 
agreement fixing their rights in the terminal. 

i 

Attention is called to the fact that relator in its 
intervening petition in the ,Katy case does pot allege 
the existence of unlawful preference or advantage made 
or given to the larger users. That contention now 
made in relator’s complaint was not made in its inter¬ 
vening petition. 

The foregoing excerpts from the opinion of the 
Supreme Court are quite conclusive of the scope of 
the issues tendered by the intervening petitions and 
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of the contention of the relators thereunder. The 
court’s decision was, of course, based upon the issues 
thus stated by it. This would be true even if other 
issues had been pleaded and taken into consideration 
by the Commission and by the lower court, which, how¬ 
ever, is not the case here. 

In St. Joseph Union Depot Company v. Chicago, 
Rock Island & Parific R. Co., 89 Fed. (C.C.A.) 648, it 
is held: 

Where a judgment is affirmed on appeal but 
the appellate court construes the pleadings and 
holds that but a single issue is tendered thereby, 
other matters though pleaded and taken into con¬ 
sideration by the trial court, are not concluded 
by the judgment. 

The same rule is stated in Ritssell v. Russell, 129 
Fed. 434, where it is held: 

The questions concluded by the decree in equity, 
where the cause was appealed, are determined by 
the opinion of the appellate court. The parties 
are not concluded as to questions which were left 
open by such opinion although they may have been 
passed on by the court below. 

The Supreme Court, as above shown, did construe 
the issues made by the intervening petition, and held 
that the only violation of Section 3 alleged therein was 
that the mere fact that one of the tenant lines should 
be charged a lower rental under Section 3 (4) for the 
use of the facilities than were accorded to the others 
would constitute a discrimination forbidden by the Act. 
But the mere fact that one tenant in a union station 
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is charged a lower rental than the others do^s not in 
itself amount to forbidden discrimination. (Pittsburg 
& West Virginia v. United States, 41 Fed. (2d) 806, 
811.) It is also true that “the mere existence of a dis¬ 
parity between particular rates on interstate ajnd intra¬ 
state traffic does not warrant the Commissioh in pre¬ 
scribing intrastate rates’ 9 ( Florida v. United, States, 
282 U. S. 194, 212.) In other words, before it can be 
said that mere disparity in payments made jto a ter¬ 
minal company by its tenants or mere disparity! in inter¬ 
state and intrastate rates constitutes a violatipn of the 
Act, it must appear that interstate commerce is un¬ 
duly prejudiced or given unlawful preference or ad¬ 
vantage and that the public interest is injuriously af¬ 
fected. | 

What was lacking in the intervening petitions has 
been suppled in relator’s complaint before the Com¬ 
mission. and the difference in the scope of the issues 
tendered by them respectively, will next be considered. 

3. The issues tendered by relator in its Complaint, 
Exhibit 1 to the amended petition herein, are es¬ 
sentially and fundamentally different from those ten¬ 
dered in its intervening petition vn the Katy case, 104 
I.C.C. 203. Hence the decision in the first mandamus 

I 

case is no bar to the maintenance of the present action . 

The cause of action in the first mandamu^ suit was 
the alleged wrongful refusal of the Comnjission to 
entertain the intervening petitions of two of the smaller 
users, including the relator, and to proceed to a de¬ 
cision on the merits. The cause of action in the present 
action for mandamus is the alleged wrongful refusal 
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of the Commission to entertain the complaint of the re¬ 
lator, Exhibit 1, and to proceed to a decision on the 
merits. Manifestly the causes of action mentioned in 
the two suits were not identical but different, and for 
that reason alone the rule of res judicata does not 
apply. But we do not rest our argument entirely on 
this point. Not only were the causes of action not 
identical, but they were essentially and fundamentally 
different, involving a wide difference in their subject- 
matter, both in the legal principles invoked and in the 
matters of fact relied on to support relator’s claim 
for relief , and in the nature of the relief prayed for. 

The striking difference between the issues tendered 
by relator in its intervening petition and those in re¬ 
lator’s complaint before the Commission involved in 
the present proceeding, is graphically shown by com¬ 
paring the Supreme Court’s summary of the issues ten¬ 
dered by the intervening petitions of the smaller users 
(294 U. S. 54), quoted above, with the allegations of the 
relator in its complaint (Bee. 59, 60), which are as fol¬ 
lows: 

Complainant alleges that the payment bv it 
of 8%% of the annual interest and taxes in com¬ 
pliance with the Operating Agreement, is grossly 
unjust, inequitable, and discriminatory in view of 
the comparatively small use made by it of the 
terminal facilities, and that the same unduly in¬ 
flates and distorts the operating costs properly 
attributable to it, and constitutes an undue prej¬ 
udice to and burden upon its interstate commerce, 
and is calculated seriously to impair, if not to 
destroy, its ability to render adequate and efficient 
transportation service at the lowest cost consistent 
with the furnishing of such service; and that a 
continuation of said disproportionate burden, suf- 









fered by it, will inevitably lessen its ability prop¬ 
erly to serve interstate commerce. Complainant 
also alleges that the contributions of interest and 
taxes made by it and the other tenant lines should 
be upon some fair and equitable basis, and should 
be actually or approximately in proportion to the 
use made by each of the tenant lines of the terminal 
facilities, so that the traffic of each line would 
bear its just and fair proportion of the bperating 
costs created thereby, and that any contributions 
exacted from complainant beyond such proportion 
constitute an unjust discrimination agbinst its 
interstate commerce. Complainant further alleges 
that the contributions of interest and tajxes made 
by the three large users, which, in the Aggregate 
are but 25% of the whole, while their ube of the 
facilities is over 60% of the whole, constitute an 
undue, unreasonable and unlawful preference, ad¬ 
vantage and discrimination in their favor, in that 
they are thus enabled wrongfully to seculre a sub¬ 
stantially larger proportionate use of thb terminal 
facilities than their contributions to interest and 
taxes fairly justify or warrant, with the result that 
their interstate commerce is thereby unlawfully 
relieved of large expenditures for operating ex¬ 
penses properly attributable thereto, and the 
burdens of such expenditures are thereby unjustly 
and inequitably transferred- from their traffic to 
and imposed upon the interstate commerce of com- 
plaintant and the smaller users, all contrary to the 
public interest. 

The foregoing allegations are allegations, not of 
law, but of fact (236 U. S. 361). They are admitted to 
be true for the purposes of this case. 

j 

It is quite clear if we accept, as we must, the Su¬ 
preme Courts construction of the scope and purpose of 
the intervening petition of the relators in the jKatv pro- 
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ceeding, jthat there were no such allegations contained 
therein. 

Likewise, the striking difference between the con¬ 
tentions of the relators in their intervening petitions 
and the contentions in relator’s complaint involved in 
the present proceeding, is graphically shown by com¬ 
paring the Supreme Court’s statement of the conten¬ 
tions of the smaller users (294 TJ. S. 56) quoted above, 

with the statement of relator’s contentions in the com- 

% 

plaint before the Commission involved herein (Bee. 
48, 49), which are as follows: 

Complainant is informed by counsel, and so 
alleges, on information and belief, that under the 
provisions of the Interstate Commerce Act as 
amended and supplemented, the earning capacity, 
and the conservation of the financial resources of 
each individual carrier, such as the complainant, 
is a matter of national concern; that the Act re¬ 
quires each individual carrier to furnish adequate 
and efficient railway transportation service at the 
lowest cost consistent therewith, and requires it 
to conserve its revenues so that it may be enabled, 
under honest, economical and efficient manage¬ 
ment, to provide such service; that the public 
interest requires that the interstate transportation 
furnished by complainant, as well as by other car¬ 
riers, shall be subject to such reasonable and neces¬ 
sary expenses of operation as are properly at¬ 
tributable thereto, and that neither the complainant 
nor any other carrier shall be subject to excessive 
discriminatory or burdensome costs of operation, 
however incurred or created, which burden or 
prejudice the conduct of its interstate transporta¬ 
tion, ■ or which tend to disable it from performing 
its public duties under the law, as aforesaid; that 
the public interest requires any carrier, such as the 
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larger users of the facilities of the Tenr^inal Com¬ 
pany, to pay and charge to its own operating costs 
all expenses fairly, justly and equitably attributable 
to its own operations, and prohibits it from trans¬ 
ferring to any other carrier or carriers, by any 
means or device whatsoever, such proppr, lawful 
and just expenses of operation; that in all inter- 
carrier contracts allocating or apportioning, in 
their own discretion, costs of operation between 
the parties thereto, and, in particular, in long 
term contracts such as the one in question, extend¬ 
ing over a period of 200 years, the law writes in 
a term or condition that such contracts ^re subject 
to modification or annulment in the ekercise of 
public regulation, as right and justice mhy require, 
whenever the effect of such contracts, or the con¬ 
duct of operations thereunder becomes contrary 
to or in conflict with the public interest^ that this 
Commission is invested with full power, authority 
and jurisdiction to remove any undue burden, preju¬ 
dice and discrimination, such as the grossly dis¬ 
proportionate payments of interest and taxes by 
the tenant lines as alleged herein, cast in whatso¬ 
ever manner upon the commerce of any interstate 
carrier, such as the complainant and the other 
smaller users, regardless of how such burden may 
be imposed; that “the purpose for whicli the Com¬ 
mission was created was to bring intd existence 
a body which from its special character! would be 
best fitted to determine, among oth^r things, 
whether upon the facts in the given caSe there’ is 
an unjust discrimination against interstate com¬ 
merce’ J (292 U. S. 12); and that the power to 
remove such undue burden or unjust discrimina¬ 
tion inheres in the various grants of pqwer made 
by Congress to the Commission, and particularly 
Sections 1, 3, 5, 12, 13, 15a and 20 of the Interstate 
Commerce Act. 
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Manifestly these rules and principles of law, in¬ 
voked by relator in its complaint, were not involved in 
its intervening petitions. They were not considered or 
decided by the Commission or by the Court of Appeals 
or by the Supreme Court. 

Manifestly neither the issues involved in the com¬ 
plaint quoted above, nor the contentions of the relator 
in the complaint, also quoted above, were involved in 
the intervening petitions. They were not considered 
or decided by the Commission or by the Court of 
Appeals or by the Supreme Court, and hence, never 
having been adjudicated, cannot support a plea of 
res adjudicata. 


4. The intervening petitions before the Commis¬ 
sion m the Katy case did not involve the same claim or 
demand as relator’s complaint before the Commission, 
nor did the first mandamus suit involve the same claim 
or demand as the present mandamus suit, and hence the 
plea of res adjudicata must fail. 

We have heretofore pointed out the wide difference 
in the issues of fact and law tendered in the interven¬ 
ing petition before the Commission in the Katy case 
and the relator’s complaint, which is the subject-matter 
of this action. There cannot, therefore, be any suc¬ 
cessful claim of res judicata, since the two proceedings 
did not involve the same claim or demand, but a dif¬ 
ferent claim or demand. Furthermore, a decision of 
an administrative body such as the Commission is no 
bar to another proceeding for the same cause, and 
this is particularly true where, as here, the decision of 
the Commission was that it had no jurisdiction, and, 
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therefore, did not pass upon or adjudicate the merits. 
This latter proposition is fully sustained in the follow- 
ing decisions: Bunker Hill Mining Co. v. Shoshone Min¬ 
ing Co. f 109 Fed. 504 (C.C.A. 9); Detroit Trust Com¬ 
pany y. Dumitz, 59 Fed. (2d) 905 (C.C.A. 6);} Ashcraft 
v. Bream, 52 Fed. (2d) 301; A. 0. Smith Corporation 
v. Petroleum Iron Works Co ., 73 Fed. (2d) 53l (C.C.A. 
6 ). | 

Because of the fact that different claintis or de¬ 
mands were made in the intervening petition from 
those made in the complaint involved herein, the deci¬ 
sion in the first mandamus case is no bar to the present 
action for mandamus. The defense of res jiidicata is 
only available when there is an “ identity of |the cause 
of action/ ’ and no identity is shown here. 

I 

In Lyon v. Per in & Gaff Mfg. Co., 125 U. S. 698, 
the court stated the four conditions which milst concur 
in order to render a matter res judicata. It said: 

It is well settled that in order to render a 
matter res adjudicata there must be a concurrence 
of the four conditions, viz.: (1) Identity in the 
thing sued for; (2) identity of the causejof action; 
(3) identity of persons and parties to tne action; 
and (4) identity of the quality in the persons for 
or against whom the claim is made. 

j 

The foregoing statement of the court | has been 
accepted, and is quoted verbatim in the following de¬ 
cisions: Schodde v. United States, 69 Fed. (2d) (C.C.A. 
9), at page 869; Dennison v. Payne , 293 Fed. 333 
(C.C.A. 2), at page 344; Privett v. United States, 261 
Fed. 351 (C.C.A. 8), at page 352. 
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A “cause of action” is thus defined in Chesapeake 
& Ohio Railway Co. v. Dixon , 179 U. S. 131, 139: 

The cause of action manifestly comprised every 
fact which plaintiff was obliged to prove in order 
to obtain judgment, or, conversely, every fact which 
defendants would have the right to traverse. 

The interveners in their answers to the amended 
petition allege that if there are any issues or questions 
of law now sought to be raised in this action which 
are not raised in the former mandamus case, such is¬ 
sues and questions of law were within the scope of the 
former case, and could and might have been raised 
therein, and that in consequence such issues were fore¬ 
closed by the judgment in the former case. If the 
former mandamus case and the present one were upon 
the same claim or demand, the rule invoked by inter¬ 
veners might be applicable, but where, as in the present 
case, the claim or demand in the two actions is not the 
same, the rule invoked has no application. That this 
is so is definitely settled in “an oft-quoted opinion of 
Mr. Justice Field” in Cromwell v. Sac Comity, 94 U. 
S. 351. Referring to that case, the court, in Myers v. 
International Trust Company, 263 U. S. 64, 70, said: 

In that case suit had been brought upon 
coupons attached to bonds issued by the county 
for the erection of a school-house, and it was 
adjudged that the bonds and coupons were in¬ 
valid in the hands of one not a bona fide holder 
for value before maturity, and, as the plaintiff 
had not shown himself to be such a holder, he 
could not recover. In a second suit on other 
coupons from the same bond, he proved that he 
was a holder for value before maturity, and the 
county sought to defeat the second suit by pleading 
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the judgment in the first as res judicata. It was 
held that the cause was different and that the first 
judgment was not a bar. Mr. Justice Field said 
(pp. 352, 353): 

In considering the operation of this judg¬ 
ment, it should be borne in mind, as Stated by 
counsel, that there is a difference between the ef¬ 
fect of a judgment as a bar or estoppel against the 
prosecution of a second action upon tlhe same 
claim or demand, and its effect as an estoppel in 
another action between the same parties upon a 
different claim or cause of action. In the former 
case, the judgment, if rendered upon th!e merits, 
constitutes an absolute bar to a subsequent action. 
It is a finality as to the claim or demand in contro¬ 
versy, concluding parties and those in privity with 
them, not only as to every matter which was of¬ 
fered and received to sustain or defeat the claim 
or demand, but as to any other admissible matter 
which might have been offered for thati purpose. 
• • • 

• 

But where the second action between the 
same parties is upon a different claim o t demand, 
the judgment in the prior action operates as an 
estoppel only as to those matters in issue |or points 
controverted, upon the determination of which the 
finding or verdict was rendered. In all cases, 
therefore, where it is sought to apply th^ estoppel 
of a judgment rendered upon one cause of action 
to matters arising in a suit upon a different cause 
of action, the inquiry must always be as to the 
point or question actually litigated and determined 
in the original action—not what might have been 
thus litigated and determined. Only upon such 
matters is the judgment conclusive in another 
action. See, also, Southern P . R. Co. jv. United 
States , 168 U. S. 1, 50, 42 L. Ed. 35$, 377, 18 
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Sup.i Ct. Rep. 18; Troxell v. Delaware, L. & W. R. 
Co., 227 U. S. 434, 440, 57 L. Ed. 586, 589, 33 Sup. 
Ct. Rep. 274. 

The present action in mandamus, not being upon 
the identical cause of action set forth in the first 
mandamus ease, it necessarily follows that it is wholly 
immaterial as to what issues might have been raised 
in the first proceeding, but were not raised, and it 
also follows that the estoppel by judgment created by 
the first decision extends only to the fact, question 
or right distinctly adjudged in the former action. The 
fact, question or right so adjudged in the former action 
was that the intervening petition of the relator, con¬ 
strued as the Supreme Court construed it, did not 
so clearly and beyond peradventure invoke the juris¬ 
diction of the Commission as to require the issue of 
the extraordinary writ of mandamus. That this is so 
is apparent from the statement made by the court (294 
U. S. 50, 61) as follow’s: 

The ultimate question then, upon the answer 
to which the decision of this case must turn, is 
whether, in holding that the statute granted it no 
authority to act in the premises, the Commis¬ 
sion was so plainly and palpably wrong as a matter 
of law, that the writ should issue. 

“Authority to act in the premises ’ 7 obviously re¬ 
ferred to the authority of the Commission to act upon 
the intervening petitions as the court had previously 
construed them. The court held that the Commission 
was not plainly and palpably wrong in refusing to take 
jurisdiction. Upon this question the parties are con¬ 
cluded by the decision in the former case, except that 
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they are not concluded upon the decision of unmixed 
- questions of law. But the estoppel does nojt extend 
to other questions which might have been decided, but 
were not. 

It is quite clear that the relator and several of the 
smaller users intervened in the Katy case for the pur¬ 
pose of securing the same relief from the charges ex¬ 
acted by the Terminal Company as might be afforded 
by the Commission to the Katy. They were Concerned 
with reducing their own expenses of operation in the 
interest of their own stockholders. They werq likewise 
concerned in not having their expenses of opera¬ 
tion automatically raised, as they might be if better 
terms were afforded the Katy, leaving the amount of 
the reduction to be made up by the other tenant lines. 
Their motives were purely selfish and in their own 
private interests. 

There is no intimation in the intervening petitions 
of any purpose or desire to promote the public interest, 
or to protect interstate commerce or interstate! shippers 
from unlawful burdens, discrimination or preferences 
or to benefit the public for whose benefit the Congress 
sought to provide an adequate system of railroad trans¬ 
portation. There was no prayer that the Commission, 
after hearing the facts, make a finding that the un¬ 
equal and discriminatory charges or rental^ exacted 
by the Terminal Company constitute such undue burden, 
discrimination or preference. Nor was there any prayer 
for an order of the Commission removing such undue 
burdens, discriminations and preferences. There was 
no allegation of facts showing obstruction, prejudice, 

discrimination or preference to interstate commerce 

. 

i 

i 

i 
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or to the public served by it. There was no allegation 
that the relatively smaller payments made by the large 
users constituted undue or unreasonable preference or 
advantage to them in violation of Section 3 or any 
other provision of the Act. True, it was alleged that 
the granting of better terms to the Katy than to the 
smaller users would constitute a discrimination against 
the latter, in violation of Section 3, but that was an 
allegation of discrimination in purely private rights, 
in which neither shippers nor the public were involved 
or concerned. 

On the contrary, relator's complaint before the 
Commission, with which we are now concerned, had an 
entirely j different objective—the vindication of public 
rights in the removal of obstructions, discriminations 
against, and preference to, interstate commerce and the 
public served by it. The complaint involved a state 
of facts not comprehended within the issues tendered 
by the intervening petitions. It involved findings of 
fact by the Commission from the evidence not asked 
or required in the intervening petitions. It contained 
allegations of fact showing injury to the public interest 
through the imposition of burdens upon interstate com¬ 
merce tending to cripple, retard and destroy it which 
were wholly lacking in the intervening petitions. It 
complained of undue and unreasonable preferences and 
advantages made and given to the larger users, which 
was a subject matter not contained, or even referred 
to, in the intervening petitions. It sought the removal 
of such preferences and advantages, concerning which 
the intervening petitions were silent. Naturally a re¬ 
moval by the Commission of such preferences and ad¬ 
vantages enjoyed by the larger users would tend auto¬ 
matically to remove the undue and unreasonable preju- 





dice and disadvantage to the traffic of the smaller users. 
In short, in the complaint the relator and the other 
smaller users appeared in the character of trustees for 
the public, in the protection of a public interest, whereas 
in the intervening petitions they were seeking merely 
the protection of their own private rights and] interests, 
and the vindication of what they regarded as their 
private injuries. 

The interpretation placed by the Comniission, by 
the Court of Appeals of the District of Colombia and 
by the Supreme Court upon the intervening petitions 
is quite conclusive as to their limited scope and their 
utter failure to allege a state of facts calculated or in¬ 
tended to protect the public interest. 

It is quite clear, therefore, that the claim or de¬ 
mand in the intervening petitions was essentially dif¬ 
ferent from the claim or demand contained jin the re- 
lator's complaint before the Commission. From this 
it necessarily follows that the question of the Com¬ 
mission's jurisdiction over the intervening petitions and 
the question of its jurisdiction over the comiplaint are* 
essentially different, and therefore the first mandamus 
proceeding brought to require the Commissjon to as¬ 
sume jurisdiction over the intervening petitions in¬ 
volved a different claim or demand from the present 
proceeding brought to require the Commission to as¬ 
sume jurisdiction over relator's complaint, and hence 
the issues in the present mandamus suit were not de¬ 
cided or concluded, and could not have been decided or 
concluded, in the first mandamus suit. 

I 

Nor does the estoppel by judgment extend to un¬ 
mixed questions of law where the actions deal with 
different demands even though the parties are the 
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same. This is decided in United States v. Moser, 266 
U. S. 236, 242, where the court said: 

The contention of the government seems to 
be that the doctrine of res judicata does not apply 
to questions of law; and, in a sense, that is true. 
It does not apply to unmixed questions of law. 
Where, for example, a court in deciding a case 
has enunciated a rule of law, the parties in a 
subsequent action upon a different demand are not 
estopped from insisting that the law is otherwise, 
merely because the parties are the same in both 
cases. But a fact, question, or right distinctly 
adjudged in the original action cannot be disputed 
in a subsequent action, even though the determina¬ 
tion was reached upon an erroneous view or by an 
erroneous application of the law. 

When the first and second mandamus actions are 
considered in the light of decisions of the courts, to 
which we now refer, it is clear that they presented 
different claims or demands and stated different causes 
of action. 

In Troxell v. Delaware f L. & W. R. Co., 227 U. S. 
434, the syllabus, which accurately reflects the decision 
of the court, is as follows: 

The judgment in an action brought by a widow 
in her individual capacity, for herself and children, 
to recover damages from an interstate carrier for 
the death of her husband while in its employ, which 
was prosecuted and tried on the theory that it in¬ 
volved a cause of action under the state law, under 
which there could be no recovery for the negli¬ 
gence of the fellow servants of the deceased, is 
not a bar to a subsequent action by the widow as 
administratrix, brought against the carrier under 


• t*V 




the Federal Employers 7 Liability Act of April 22, 
1908 (35 Stat. at L. 65, chap. 149, U. S. Comp. 
Stat. Supp. 1911, p. 1322), as amended by the Act 
of April 5, 1910 (36 Stat. at L. 291, chap. 143, U. S. 
Comp. Stat. Supp. 1911, p. 1324), in which recovery 
was asked because of the negligence of such fellow 
servants. 


The court said: 

To work an estoppel, the first proceeding and 
judgment must be a bar to the second one, because 
it is a matter already adjudicated betjween the 
parties. The cause of action under the ^tate law, 
if it could be prosecuted to recover for the wrong¬ 
ful death alleged in this case, was based upon a 
different theory* of the right to recover than pre¬ 
vails under the federal statute. Under the Penn¬ 
sylvania law there could be no recovery for the 
negligence of the fellow servants of the deceased. 
This was the issue upon which the case was sub¬ 
mitted at the second trial and a recovery had. 
Whether the plaintiff could recover linder the 
Pennsylvania statute was not involved in the second 
action, and the plaintiff’s right to recover because 
of the injury by the negligence of the fellow ser¬ 
vants was not involved in or concluded bv the first 

if 

suit. 


In Tate v. Western Maryland Railway Co., 289 U. 
S. 620, it is held that a claim to deduct fi*om gross 
income an amortized proportion of the discount on 
sales of bonds for the years 1918 and 1919 presented 
a different claim or demand from a similar claim to 
a deduction with respect to the same bonds for the 
years 1920-1925. 
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In United States v. Moser, 266 IT. S. 236, successive 
actions by a retired naval officer to recover his pay 
were held to be suits ‘ 4 upon different demands.” 

A second action to restrain illegal levy or collec¬ 
tion of taxes tendering the issue of discrimination 
which had not been raised in the former action was 
for a different and distinct cause of action. (Conn v. 
Ringer (C.C.A. 6), 32 Fed. (2d) 639.) 

In United States Fidelity & Guaranty Co. v. Mc¬ 
Carthy, 33 Fed. (2d) 7, it is held that a judgment on 
an indemnity accident policy for a period of con¬ 
tinuous total disability stated a different cause of ac¬ 
tion from that involved in a subsequent suit for a 
further period of continuous total disability. 

In Denison v. United States, 168 U. S. 241, it is 
held that a judgment in the Court of Claims upholding 
certain various items of service and rendering judg¬ 
ment therefor against the United States is not con¬ 
clusive in a second action to recover on other items 
which, though similar, are not the same, the causes 
of action in the two cases being different. 

In Nesbit v. Independent District of Riverside, 144 
U. S. 610, it is held that an action to recover on 
coupons attached to certain bonds was a separate ac¬ 
tion from that on the bonds or upon the coupons of 
other bonds of the same series. The court said: 

“Each matured coupon is a separate promise, 

and gives rise to a separate cause of action.” 

In Hines v. Welch, 23 Fed. (2d) 979, it was held 
that a verdict and judgment in action for war risk 
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insurance under World War Veterans ’ Ac^, Art. T, 
Section 13, as added by Act Oct. 6, 1917, ^ectic/ii 2, 
and amended by Act May 20, 1918, declaring war 
veteran permanently and totally disabled wai not res 
judicata in proceeding for compensation und^r World 
War Veterans’ Act 1924, Tit. 1, Section 19 anjd Section 
200, as amended July 2, 1926, since issues were not 
the same; it not being necessary in former suit to 
prove cause of disability, that it was of service origin, 
or that it did not originate from his own willful mis- 

I 

conduct. 

In United Shoe Machinery Corp. v. United States, 
258 U. S. 451, it was held that a final decreq in favor 
of defendants in a suit brought bv the United States 
to dissolve, as an asserted combination and conspiracy 
in restraint of trade forbidden by the Sherman Act of 
July 2, 1890, a corporation formed by the consolidation 
of a number of corporations making patented shoe ma¬ 
chinery, and to have declared illegal and cancelled cer¬ 
tain so-called “ tying leases and agreements, j charged 
to be the means of rendering the combination! and con¬ 
spiracy effective is not res judicata of the isjsues in a 
subsequent suit by the United States against the same 
defendants, attacking such leases as contravening the 
provision of the Clayton Act of October 15, t914, Sec¬ 
tion 3, which, specifically applying to machinery, 
patented or unpatented, prohibits contracts of sale or 
leases made upon the condition, agreement j)r under¬ 
standing that the purchaser or lessee shall nbt deal in 
or use the goods of a competitor of the seller or lessor, 
where the effect of such lease, sale, or j contract, 
or such condition, agreement or understanding, may 
be substantially to lessen competition or tend to create 
a monopoly. 
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In Southern Pacific Coynpamj v. Bogert, 250 U. S. 
483, it is held that decrees holding that the foreclosure 
of a corporate mortgage pursuant to a reorganization 
agreement could not be set aside as fraudulent; that 
the minority stockholders could not have the reorgani¬ 
zation agreement declared fraudulent; and that they 
could not compel a reduction of the assessment made 
under it, or enjoin distribution of the stock in the new 
corporation according to its terms, do not bar a sub¬ 
sequent suit by the minority stockholders to enforce the 
doctrine under which a majority stockholder exercising 
control is deemed a trustee for the minority. 

In Water, Light & Gas Co. v. City of Hutchinson , 
160 Fed. 41, it is held that where a plaintiff was de¬ 
feated in a suit on an express contract for lighting on 
the ground that the contract had not been substan¬ 
tially performed, the judgment rendered in such suit 
was not res judicata against plaintiff’s right to main¬ 
tain a subsequent suit on a quantum meruit under the 
rule that when judgment goes for the defendant in an 
action on an express contract on the ground that the 
contract had not been performed, such judgment is not, 
a bar to a second action to recover the reasonable value 
of the same service. 

In St. Louis Southwestern v. Missouri Pacific , 49 
S. W. (2d) 1054, the Supreme Court of Arkansas, in 
a proceeding to determine the place and manner of 
crossing of a track, decided that the track which it 
was proposed to construct was a ‘ 4 spur” and not an 
‘‘extension of line of railroad,” and hence no certifi¬ 
cate of the Interstate Commerce Commission was 
necessary. 
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On certiorari to the Supreme Court of the United 
States, St. Louis Southwestern Railway Cobnpany v. 
Missouri Pacific, 289 U. S. 76, it was held that this 
finding of the Supreme Court of Arkansas j was not 

i 

res judicata in a subsequent proceeding involving the 
same issue for the reason that the finding “was not 
pertinent to the decision of the case. ,, 

In Henby v. Commissioner of Internal Revenue, 67 
Fed. (2d) 125, it is held that taxpayer’s acquittal of 
willful attempt to defeat and evade tax in certain years 
did not, under res judicata doctrine, bar imposition of 
fraud penalties for such years where penalties related 
to original returns and the criminal charges td amended 
returns. 

! 

In North Carolina R. Co. v. Story } 268 th S. 288, 
the court said: 

It is well settled that the principle of res 
judicata is only applicable to the point adjudged 
and not to points only collaterally under cognizance, 
or only to be inferred by arguing from the decree 
. . . The reasoning and opinion of the court 

are not res judicata unless the subject-piatter in 
issue be definitely disposed of by the decree. 

The doctrine of res judicata presupposes the ex¬ 
istence of an available remedy. The pursiiit of an 
unavailable remedy does not bar an appeal to a remedy 
properly available when one is discovered. 

In the case of Troxell v. Delaware, L. <& W. R. Co., 
supra f the court said: 

If the Circuit Court of Appeals wafe right in 
its second decision that no action could |have been 
maintained under the state law, in view of the 




156 


Employers' Liability Act, the fact that the plain¬ 
tiff attempted to recover under that law, and pur¬ 
sued the supposed remedy until the court adjudged 
that it never had existed, would not, of itself, pre¬ 
clude the subsequent pursuit of a remedy for relief 
to which in law she is entitled. 

In Bogert v. Southern Pacific Co., 244 Fed. 61, the 
court said: 

A fruitless attempt to recover by an unavail¬ 
able remedy cannot deprive one of his rights 
properly recoverable by a different and appropriate 
remedy, citing Standard Oil Co. v. Hawkins, 74 
Fed.; 395; Barnsdall v. Waltemeyer, 142 Fed. 415. 

In Water, Light & Gas Co. v. City of Hutchinson, 
160 Fed. 41, it is said: 

The fact that a party through mistake attempts 
to exercise a right to which he is not entitled, or 
has made choice of a supposed remedy that never 
existed and pursued it until the court adjudged that 
it never existed, should not and does not preclude 
him from afterwards pursuing a remedy for relief, 
to which in law and good conscience he is entitled. 

From the foregoing decisions it would seem to be 
reasonably clear that the claim or demand of the relator 
in its intervening petition in the Katy case was a 

separate and different claim or demand from that in- 

* 

volved in relator's independent complaint before the 
Commission referred to here as Exhibit 1. This being 
true it necessarily follows that the claim or demand 
in the first mandamus suit was different from the claim 
or demand now presented in the amended petition. 
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5. The claim of the relator in its intervening pe¬ 
tition in the Katy case, seeking the vindication of 
purely private rights or interests, was not the same 
claim or demand as relator's contention in its com¬ 
plaint before the Commission, seeking the vindication 
of a public right. 

We have heretofore pointed out that in the inter¬ 
vening petitions of the relator and other smaller users 
in the Katy case they sought merely the protection 
of their own revenues without any purpose; or intent 
to benefit interstate commerce or interstate shippers 
or the protection of the public interest. Nor |was there 
any complaint of the undue and unreasonable prefer¬ 
ence and advantage enjoyed by the larger users. On 
the other hand, the whole purpose of the relator in its 
complaint before the Commission was to remove bur¬ 
dens and obstacles to its interstate commerce and its 
interstate shippers, to remove undue preferences and 
advantages, and generally to promote the public in¬ 
terest in securing an adequate transportation system 
for the benefit of the people of the United iStates. 

In these circumstances the objectives of the two 
proceedings were entirely different—the fir^t, to pro¬ 
tect purely private rights or interests, and the second 
to protect the public interest. Decisions of the courts 
have held that proceedings of this character do not 
involve the same claim or demand. It is Universally 
held that an acquittal or conviction in a criminal case 
is not res judicata in a subsequent civil proceeding 
involving the same state of facts, nor even admissible 
in evidence in the civil action. One reason for this 
rule is that the criminal action involves the protection 
of the public interest, whereas in a civil action the 
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protection of private rights and interests alone is in¬ 
volved. 

In Interstate Dry Goods Stores v. Williamson (Su¬ 
preme Court of Appeals of West Virginia), 212 S. E. 
301, the action was for the value of property stolen, 
and it was sought to introduce in evidence the judg¬ 
ment in a criminal case where the defendant had been 
convicted of stealing the property in question. The 
court held the evidence properly excluded, assigning 
several reasons, one being stated as follows: 

iThe criminal proceeding is between the state 
and the accused party, and seeks the vindication of 
a public right, while in the civil suit the purpose 
sought is vindication of purely private rights and 
interests. 

In Sovereign Camp W.O.W. v. Gunn (Sup. Ala¬ 
bama), 150 So. 491, the court held that the record of 
conviction in a criminal case would not sustain a plea 
of res judicata in a civil case involving the same facts, 
and as one of the reasons for its ruling, quoted verbatim 
the foregoing language. 

In Jenkins v. Jenkins (S. Ct. Oregon), 204 Pac. 
165, the court held that the record in a criminal pro¬ 
ceeding showing that the defendant was acquitted in a 
prosecution for adultery could not be introduced in evi¬ 
dence in an action for divorce for adultery. The court 
said: 

It is said by another distinguished text-writer 
(1 Wharton, Law of Evidence, Sec. 776): 

“The parties in a criminal prosecution being 
necessarily different from those in a civil suit, and 
the objects of the two forms of action and the re- 
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dress they afford being essentially distinct, it 
stands to reason that a judgment in a criminal 
suit cannot be used in a civil suit to establish the 
facts on which such judgment rests.” 


If, as we contend, the relator did not appear be¬ 
fore the Commission in its intervening petition and 
in its complaint or in the two mandamus cases in the 
same character or capacity, then the determination of 
the first proceeding or suit is no bar to the maintenance 
of the second. The rule in this respect is thus stated in 
Henderson v. United States Radiator Corporation , 78 
Fed. (2d) 674, 677, fortified by the authorities referred 
to in note 10:. 

To raise an estoppel by judgment, lit is not 
only necessary that the party sought to ibe bound 
should have been a party to both action^, but he 
must have appeared in both in the same character 
or capacity. 

The rule is stated in precisely the same language 
in 34 C. J. 997. 

The foregoing rule finds illustration iij Troxell , 

Administrator v. Delaware L. & W. R. R. Cp., 227 U. 

! 

S. 434, referred to above, where it is held that a judg¬ 
ment on the merits in an action against d railroad 
company to recover for the death of an employe brought 

bv his widow for the benefit of herself and children 
•» 

is not a bar to a second suit brought by | the same 
plaintiff as administratrix and based on the Employers’ 
Liability Act of 1908, under which a recovery would 
be for the benefit of the same persons. The court 
said: 

We think that under the rule of the Birch case 
(224 U. S. 547), there was not that identity of 
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parties in the former action by the widow and the 
present case, properly brought by the administrator 
under the employers’ liability act, which renders 
the former suit and judgment a bar to the present 
action. 

The court reversed the Court of Appeals for the 
Third Circuit (200 Fed. 44), which upheld the plea 
of res ad judicata on the ground that the parties in the 
two actions were essentially the same. 

In Carey v. Roosevelt (C.C.A. 2), 102 Fed. 569, it 
is held that a judgment against defendants as ad¬ 
ministrators with the will annexed is not binding on 
one of the same persons in his capacity as a trustee 
under the will or upon the beneficiaries of the trust 
as to property which had been delivered to the trustees 
prior to the institution of the action against the ad¬ 
ministrators, where it was not shown that as a matter 
of fact the defense was made on behalf of the trust 
estate at its expense and for its protection. The court 
said: 

The party sought to be bound by the former 
judgment must not only have been a party to both 
actions, but he should have appeared in the same 
capacity or character. 

The court found, as a fact, that the action against 
the administrators was not defended on behalf of the 
trust estate at its expense and for its protection. It 
was held that the judgment in the first action against 
the administrators was no bar to the subsequent action 
against them as trustees under the will. 

In Kirk v. Metropolitan Life Insurance Co. f 225 
Mo. App. 756, it was held that an insurance company’s 



cancellation suit against the administrator jjersonally 
and other heirs was not res adjudicata in a suit by 
the administrator in his official capacity on a policy 
of insurance. The court said: 

There is no res adjudicata unless tbe second 
suit is not only between the same partiels but be¬ 
tween them in the same right or capacity. 

In Held v. Houser (Sup. Ct. Colo.), 127 Pac. 139, 

it is held: j 

To constitute a judgment in one cause res 
judicata in another, it must appear that the ca¬ 
pacity of the parties to each is the sam4, or they 
must be in privity with the parties to tjhe action 
in which such judgment was rendered, dnd hence 
judgment against one in her personal capacity is 
conclusive only as to her personal rightsj, and not 
of her interest as trustee. 

| 

A plaintiff suing in the first action to; vindicate 
his own personal rights and interests is in a; different 
capacity in a second action where he sues a$ a judg¬ 
ment creditor with respect to the same subject matter. 

In Travis v. Ibbetson (Sup. Ct. Cal), 200 Pac. 595, 
it is held: 

Although a former suit between the same par¬ 
ties involving the same subject-matter w^s brought 
bv plaintiff, claiming ownership of converted prop¬ 
erty, plaintiff may maintain a suit as a judgment 
creditor against a converter of property; belonging 
to his judgment debtor, since in this suit the ca¬ 
pacity in which plaintiff sues is different than in 
the first suit. 

It has been pointed out above that the relator in 
its complaint before the Commission was seeking the 

i 
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vindication of a public right, that is, a benefit to in¬ 
terstate shippers and the public generally. Although 
relator was not technically a trustee in so doing, yet the 
il doctrine of virtual representation” places the relator 
in a different capacity from that assumed by it in its 
intervening petition. This is illustrated in the case 
of Kirk v. Metropolitan Life Insurance Company, 
supra. There the court, after referring to Williams v. 
City of Hayti (Sup. Ct. of Mo.), 184 S. W. 470, said: 

!ln that case it was held that the city was 
estopped by a judgment brought in a suit by cer¬ 
tain property holders in the city who sued as mem¬ 
bers of the public to have the matter in issue de¬ 
termined when, in the second suit the city was seek¬ 
ing to do the same thing for the public. It ap¬ 
pears that the Williams case was decided upon the 
doctrine of virtual representation although it is 
not so stated. This doctrine permits one or more 
members of a class, in certain instances, to sue or 
defend in behalf of all on the theory that all mem¬ 
bers of the class will be - beneficially affected 
thereby. 

6. The action of the Supreme Court in deciding 
the first mandamus case ( 294 U . S. 50) shows con¬ 
clusively that that court deliberately refrained from 
passing upon or adjudicating the claim of relators that 
the prejudicial and discriminatory payments in ques¬ 
tion imposed an undue burden upon their interstate 
commerce and that the Commission was vested with 
jurisdiction to prevent and remove such burden , and 
also that the intervening petitions ivere based upon a 
different claim or demand from that alleged in the com¬ 
plaint. 

The Terminal Company attached to its answer in 
the lower court, as an exhibit, a summary of the argu- 
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ment of the relators in their brief in the Suprenke Court 
in the first mandamus suit. In that brief (Eec. 158) 
the argument is made (Rec. 159-160) that th^ record 
discloses not only a prejudice and discrimination 
against the petitioners, who were two of the! smaller 
users, but also an undue burden upon their interstate 
commerce, created by the payments petitioners were re¬ 
quired to make for their use of the facilities of the 
Terminal Company; and that the Commission was 
vested with jurisdiction and power to entertain and 
adjudicate the intervening petitions tendering that is¬ 
sue, and to remove the burden. The paragraphs in 
question are as follows: 

(c) The Commission also had the suggested 
power under other sections of the Interstate Com¬ 
merce Act. The existing situation demonstrates 
not only a prejudice and discrimination aghinst pe¬ 
titioners, but the imposition upon it of undue 
burdens upon their interstate commerce. fr?he pre¬ 
vention and removal of such burdens is one of the 
Commission’s most important functions and juris¬ 
diction to that end inheres in almost every section 
of the Act conferring power and authority upon 
the Commission. 

(d) The character of relief sought by peti¬ 
tioners before the Commission confirms the sug- 
gested jurisdiction and power of the Commission, 
since the undisputed facts show that the payments 
which petitioners are now required to make for 
their use of the facilities of the Terminal Company 
constitute not only a prejudice of and discrimina¬ 
tion against them but also an undue burden upon 
their interstate commerce. 

Had the Supreme Court thought the issues thus 
sought to be raised came within the issues tendered in 
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the intervening petition it doubtless would have dis¬ 
posed of them in its opinion, but they were not men¬ 
tioned, the court contenting itself with the statement 
above quoted of the issues made by the intervening 
petition, which contained no reference to any injury to 
interstate commerce or other public interest. 

It is a fair if not a compelling inference from the 
court’s action that it felt that the questions stated in 
the paragraphs quoted above, on which the court’s 
opinion was sought, represented a different claim or 
demand from that stated in the intervening petitions, 
and could not be adjudicated upon the pleadings as 
they then stood. Certain it is that this claim or de¬ 
mand, which involves the same claim or demand alleged 
in the relator’s Exhibit I in the amended petition, was 
not adjudicated, and not having been adjudicated, can¬ 
not form the basis of a plea of res judicata. 

Our contention that a judgment in an action to 
vindicate a purely private right or interest is not a bar 
to a second action between the same parties to vindi¬ 
cate a public right, is supported by a long line of cases 
holding the converse of this proposition. We refer to 
the rule stated in 34 C. J. 1028, that “a judgment for 
or against a municipal corporation, county, town, school, 
or irrigation district, or other local governmental agency 
or district, or a board or officers properly representing 
it, is binding and conclusive on all residents, citizens, 
and taxpayers in respect to matters adjudicated which 
are of general cund public interest such as questions re¬ 
lating to public property, contracts, or other obligations. 
The rule, however, does not apply to a person “in 
respect to his property or other private and individual 
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rights not held in common unth the public.” The rule 
is thus stated in 23 Cyc. 1269: 

A judgment for or against a municipal cor¬ 
poration, in a suit concerning a matter which is of 
general interest to all the citizens or taxpayers 
thereof as the lew and collection of taxes, or 
public contracts or other obligations, or public 
property, its title, character or boundarie^, is bind¬ 
ing, not only on the municipality and its officers, 
but also upon such citizens or taxpayers, in so far 
as concerns their rights or interest as members of 
the general public, although not m respect to rights 
which they hold as individuals, peculiar to them¬ 
selves and not shared with the public . 

The reason of the rule is that the parties in the 
two actions do not appear in the same quality or ca^ 
pacity and the issues are necessarily different. The 
rule is therefore equally applicable to the converse of 
the proposition above stated; that is, a judgment en¬ 
forcing or denying a private right is no bar to an action 
to enforce a public right. An apt illustration of the 
foregoing rule is found in Rohr v. Wittmanni 147 Wis. 
195, 132 N. W. 1107, where the facts were that the 
mayor of a city, in his official capacity, had prosecuted 
an action against the same defendant to compel her 
to remove an obstruction in a certain street, alleging 
that it was a public street. It was held that the street 
was not a public street. In a second action, prosecuted 
by the same plaintiff in his private capacity, against 
the same defendant, it was held that the former judg¬ 
ment was not a bar to the claim that the defendant was 
estopped as against the plaintiff to deny that it was 
a street. 


.. —• 


166 


The court stated the question to he decided in the 
following language: “Is a former adjudication against 
the mayor of a city, involving a controversy as to a 
public right, a bar to a second action by the same party 
as an individual, seeking to enforce a private right ?” 
The court held that the judgment in the first action 
was no bar to the maintenance of the second action, 
saying: “The doctrine (of res judicata) has no ap¬ 
plication to the present action. The rights litigated 
in the present suit are not the rights of the public in 
a public street but the right of a plaintiff in his private 
capacity. ’ ’ 

In speaking of the qualification of the general 
rule, it is said, in regard to an assessment for a local 
improvement, in Sewer District No. 1 of the City of 
Chehalis (Supreme Court of Washington), 147 Pac. 199, 
202: “When it is sought to bind a citizen or taxpayer 
of a municipality by the application of this doctrine, 
it must be remembered that he is not by such a judg¬ 
ment precluded from asserting any right which he 
holds as an individual peculiar to himself, and which 
he does not share with the public.” 

The rule and the exception are thus stated in 
Eaton, et al. v. Board of Trustees (Supreme Court of 
North Carolina), 114 S. E. 689, 690: 

The principle stated in these sections, and 
fully supported by the authorities cited in the 
texts, is that a judgment against a governmental 
body, or in its favor, affecting a matter of general 
interest to all the people in the territory, is bind¬ 
ing not only on the official representatives, but on 
all the citizens of the territory, though not made 
parties plaintiff or defendant by name. In such 
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cases, the people themselves are regarded as the 
real parties in interest; and the matter^ settled 
therein may not again be litigated, in the absence 
of a showing of some special interest or^ private 
right. I 

I 

The foregoing decisions lend support to our con¬ 
tention that the judgment in the first mandamus action 
seeking vindication of a purely private right oif interest 
does not bar the maintenance of a second mandamus 
action, which seeks a vindication of a public ri^ht. The 
character or quality in which the relator appeared in 
the two actions were different, and the issues also 
were different. 

i 

• i 

7. Considerations bearing upon the sound judicial 
discretion of the court in granting or denying the writ 
of mandamus. j 

Although mandamus is classed as a legal remedy, 
its issuance is largely controlled by equitable principles. 
(Duncan Townsite Comparuy v. Lane, 245 U.j S. 308.) 
Mandamus is an extraordinary remedial writ which 
is awarded not as a matter of right but in the exer¬ 
cise of a sound judicial discretion. (Matter of Skinner 
& Eddy Corpn., 265 U. S. 86, 95.) The court is guided 
by equitable principles. (United States ex ret v. Lame, 
249 U. S. 367, 371.) Indeed, so far has this principle 
been extended that in the Court of Appeals of New 
York, in Steinson v. Board of Education, 1l 65 N. Y. 
431, 59 N. E. 300, 301, it is said: j . 

Mandamus would not lie as a strict tight, and 
might be refused in the discretion of the court; 
hence the former denial of that remedy does not 
bar the present action. 
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What are the equitable considerations which should 
guide the court in the granting or refusal of mandamus 
in the present case? 

In the first place, the public interest may be vitally 
affected. If the relator is correct in its contention, 
then the public interest is promoted in the maintenance 
of an adequate railway system for the people of the 
United States, which is the objective of the policy of 
Congress in its railway regulation. 

In the second place, the question of the jurisdiction 
of the Commission, which is strictly a legal question 
appropriate for the decision of those learned in the 
law, has been decided by an administrative body, com¬ 
posed partly of laymen and partly of lawyers. The 
qualifications of the Interstate Commerce Commission 
commissioners are stated in Sections 13 and 24 of the 
Act. They are not required to be “learned in the law.” 
The only qualifications are that they shall have no 
relations with common carriers, and at the present time 
(Section 24) not more than six of them “shall be ap¬ 
pointed from the same political party.” As a matter 
of fact, only six of the then eleven members had been 
practicing lawyers. (The George Washington Law 
Review, i Volume 5, No. 3, for March, 1936, pp. 634, 
644, 652, 671, 680, 686-697. All of them are men 
of wide experience in rate making and in dealing 
with rates generally, but they themselves do not claim 
to be experts in determining questions of law which 
arise on a demurrer to a complaint or a demurrer to 
answers which admit the substantial allegations of the 
complaint. Under the Constitution the judicial power 
is separate and distinct from the legislative and execu¬ 
tive branches of the Government. True, they exercise 
quasi judicial power, which is quite different from the 
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function of a court in passing upon demurrer^ to com¬ 
plaints or answers. The issues in the present proceed¬ 
ing are of vast importance to the parties to tie action 
as well as to other parties similarly situated, and vitally 
affect the public interest. These issues have so far 
been passed upon only by a body of laymen andj lawyers, 
and we are told by the court in 294 U. S. 61* 62, that 
there is no remedy or redress except a writ of man¬ 
damus. If that writ is denied, the result is that the 
parties have not had a hearing before a legal tribunal, 
and will be unable to obtain one. It is a trite saying 
that everyone is entitled to his day in court, but we 
have not had our day in any court, and will never 
have a day in court, unless the writ of mandamus issues. 

In the third place, it is to be noted that Congress 
in 1935 in enacting the Motor Carrier Act, now Part 
II of the Interstate Commerce Act, provided for a 
judicial review in circumstances precisely the same as 
those involved in this proceeding. It provided in para¬ 
graph 8 of Section 205 that whenever the Interstate 
Commerce Commission shall issue a negative order 
solely because of its decision that it possesses! no juris¬ 
diction, any party in interest may file a bill of com¬ 
plaint before a three-judge court, which if it determines 

# 

that the Commission possess such power, may require 
the Commission to take such jurisdiction by writ of 
mandatory injunction. Congress in passing the Motor 
Carrier Act evidently felt that every persop was en¬ 
titled to his day in court, and was not required to sub¬ 
mit pure questions of law to a tribunal composed of 
laymen as well as lawyers. It is the almost? universal 
rule in this country that every litigant seeking to vin- 
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dicate a right which he claims to possess, is entitled 
to a. hearing at sometime before a judicial body. If 
the writ of mandamus issues, and the Commission issues 
an affirmative order, the law provides an absolute right 
to a hearing before three judges, with an ultimate ap¬ 
peal to the Supreme Court of the United States. If the 
Commission should be required to entertain our com¬ 
plaint, and after a fair hearing should decide against us 
on the facts, there would be no appeal and we naturally 
would have no complaint. But we feel that we are 
justly entitled to complain if we are denied a hearing 
on questions of law before a judicial body. 

We respectfully submit that the foregoing con¬ 
siderations are entitled to persuasive consideration by 
the court in the exercise of its sound judicial discretion 
in deciding whether or not to grant the writ applied 
for. 


The above considerations are emphasized, we re¬ 
spectfully submit, by the fact that the Commission did 
not hold that it was without jurisdiction of complaints 
by one carrier against another concerning charges for 
the use of terminal facilities, but limited its holding that 
it was without jurisdiction to what it held to be the is¬ 
sues in this particular case, that is, to a complaint 
of paynients exacted for interest and taxes which the 
Commission erroneously held to be “ capital charges 
made by the proprietary companies by reason of their 
ownership of the Terminal Company’’ (Rec. 117-118), 
and not as rental for the use of the Terminal Com¬ 
pany’s property. This was a question of law. We 
submit that in paragraph 3 of proposition II of this 





argument we have clearly shown that the Commission 
erred in so holding, and this is a sufficient reason 
why this court should decide the questions presented, 
since the relator has no other way of securing ja judicial 
review. 

Respectfully submitted, 

Samuel W. Moore, | 

Frank H. Moore, 

A. F. Smith, 

509 Kansas City Southern Bplding, 
Kansas City, Missouri, 

T. P. Littlepage, 

Bowen Building, 

Washington, D. C., I 

c Attorneys for jfLppellmt. 
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The brief in the instant case filed by Appellee Kansas 
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before the Court. Any argument that might be made by 
the Appellees on whose behalf this brief is filed would, 
in the main, be a repetition of what is contained in the 
brief of the Appellee the Kansas City Terminal Rail¬ 
way Company. 
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Subject Index. 

For the purposes of this case, the truth of the 
allegations of the complaint which was filed by- 
appellant before the Commission is admitted 
by the appellees.. 2 

The reference, to the railway companies wliich 
use the facilities of . the Terminal Company, as 
joint owners of the terminal facilities, and as 
proprietary companies, is erroneous, and re¬ 
sulted in a serious and fundamental error in 
the decision of this case. !... 5 


III. The facilities of the Terminal Company are 

extensive, but except as to the passenger jsta- 
tion, with respect to passenger business, Con¬ 
stitute a relatively small percentage of the total 
terminal facilities in Kansas City. ]... 8 

IV. All the courts have held that the divisioii of 

expense under the Operating Agreement im¬ 
poses undue burdens and hardships upon the 
smaller users. At no time have the appellees 
undertaken to .justify or excuse such burdens 
and hardships. [... 9 


V. The alleged absolute and unlimited right of 
each tenant line to use every part of the Ter¬ 
minal Company’s facilities is misleading, ^ince 
on account of the size, and amount of traffic, 
of the various tenant lines, and other reasons, 
it is impossible for them to make substantially 
equal use of those facilities.j_13 


VI. Congress, by the various amendments toj the 

Interstate Commerce Act, has unmistakablv 

7 1 

shown its intention to grant to the Commission 
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Index 


jurisdiction over the alleged private and pro¬ 
prietary matters between the carriers. It is 
the intervention of the public interest which 
confers such jurisdiction and conditions its 
exercise.16 

VII. Appellant’s position under paragraph (3) of 
Section 3.18 

VIII. The cases cited by the Terminal Company, 
which were decided shortly after the passage 
of the Act to Regulate Commerce, are of little 
or no value in determining the question in¬ 
volved in this case. 10 

IX. Discrimination or prejudice against interstate 
commerce is not limited to different treatment 
• as between interstate and intrastate commerce.26 

X. Congress has found it necessary to adopt many 
provisions, in addition to paragraph (3) of 
Section 3, for the regulation of the carriers 
between themselves.31 

XI. If the Commission should fix the compensation 
to be paid by the tenant lines for the use of 
the Terminal Company’s facilities, it would not 
be necessary to revise the other terms of the 
Operating Agreement.31 

XII. The doctrine of res judicata does not apply.. .35 

XIII. The lower court did not hold that the Commis¬ 

sion had no jurisdiction. It held that the Com¬ 
mission’s decision was not so clearlv erroneous 
as to call for the issuance of mandamus.36 

XIV. Appellant has a direct interest in the grievance 
set forth in the complaint, the said complaint 
being on behalf of itself, its shippers and pas¬ 


sengers and the public generally.37 

XV. Conclusion...39 
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IN THE 

UNITED STATES COURT OF 

FOR THE DISTRICT OF COLUMBIA 


January Term, 1938. 


No. 6952. 
Special Calendar. 


UNITED STATES OF AMERICA EX REL. THE 
KANSAS CITY SOUTHERN RAILWAt 
COMPANY, APPELLANT, 

YS. 

INTERSTATE COMMERCE COMMISSION, KAN¬ 
SAS CITY TERMINAL RAILWAY COMPANY!, THE 
ATCHISON, TOPEKA AND SANTA FE RAILWAY 
COMPANY, ET AL., APPELLEES. 


REPLY BRIEF OF APPELLANT, i 

y 

Appellee, the Kansas City Terminal Railway Com¬ 
pany, herein called the Terminal Company, has filed a 
brief in the above case, which the other appellee inter¬ 
veners have adopted, and the Interstate Commerce 
Commission has filed a brief. ! 

It appears advisable to make further comment, in 
addition to what is contained in our original brief, with 
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reference to certain statements in the said briefs of the 
Terminal Company and the Commission. We will first 
take up the brief of the Terminal Company. 

(All italics are ours, unless otherwise indicated.) 


I. 

For the purposes of this case, the truth of the 
allegations of the complaint which was filed by 
appellant before the Commission is admitted by 
the appellees. 

On the second page of its brief the Terminal Com¬ 
pany states: 

The respondents filed answers (R. 103, 131, 
163) by which they admitted the filing of the com¬ 
plaint by the appellant with the Commission, but 
not the truth of the contents of the complaint (Ter¬ 
minal Company’s italics). 

We have looked through the answers of the re¬ 
spondents but have not found any place where they 
“ admitted the filing of the complaint * * * but not 
the truth of the complaint.” 

For example, the Terminal Company in its answer 
(R. 131-38), in paragraph (6), states that it does not 
admit the allegations of the amended petition with 
reference to the purposes of relator’s complaint, but 
refers to the said complaint, a copy of which is attached 
to said amended petition, for the contents of said com¬ 
plaint. In paragraph (8), the Terminal Company al¬ 
leges that it neither admits nor denies the summary 
of the complaint which is set forth in paragraphs VII 
to XIX, inclusive, of the amended petition, but refers to 
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I 

i 

the said complaint, a copy of which is attached to the 
said amended petition, for the contents of said com¬ 
plaint. We do not understand that the portions: of the 
answer which we have just quoted put in issue the truth 
of the allegations of the complaint. The Terminal 
Company, in its petition for leave to intervene ($. 130), 
stated: 

(2) That the facts, insofar as they abe rele¬ 
vant, upon which the relator relies, as alleged in its 
petition for mandamus, except conclusions pleaded 
by relator, are in the main not in dispute. 

(3) That if petitioner is permitted to inter¬ 
vene herein as party respondent, certain legal ques¬ 
tions involved can be determined in this cause as 
between relator and this petitioner. 

[The answer of the other interveners and their 
petition for leave to intervene are practically identical 
with the Terminal Company’s pleadings (E. 161-171)]. 

The Terminal Company does correctly stbte that 
by this proceeding certain legal questions in dispute 
between appellant and the Terminal Company can be 
determined. The question is a legal question and not 
a question as to the truth of the allegations of the 
complaint. 

This is a mandamus suit for the purpose bf com¬ 
pelling the Interstate Commerce Commission to take 
jurisdiction of and decide a complaint which is attached 
to the amended petition herein and made a part of the 
said petition (K. 18-53). The Terminal Company and 
the other interveners filed answers and motions to 
dismiss and the Commission sustained the motions to 


i 
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dismiss. The motions to dismiss of course admitted all 
the facts alleged in the complaint which were well 
pleaded. As the Commission said in its report in this 
matter (R. 113): 

We will proceed upon the ground that the 
motions to dismiss, for the purpose of determina¬ 
tion of the jurisdictional question, admit the truth 
of all material and relevant facts that are well 
pleaded . . . 

The mandamus suit, as stated, was brought for 
the purpose of compelling the Commission to take juris¬ 
diction of the said complaint. The record which was 
made before the Commission, that is, the filing of the 
motions to dismiss, which for the purpose of deter¬ 
mining the Commission’s jurisdiction, admitted the al¬ 
legations of the complaint, and the granting of the mo¬ 
tions to dismiss, constitute the case before this court. 
Having admitted for this purpose the truth of those 
allegations before the Commission, the Terminal Com¬ 
pany and the other interveners cannot now change their 
position. But as we understand the purport of the 
answers filed herein, they have not, as a matter of 
fact, endeavored to do so. In their answers they have 
simply refrained from expressly admitting the allega¬ 
tions in the petition as to the contents of the complaint, 
and have referred to the complaint for a statement of 
its contents. 
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The reference, to the railway companies which 
use the facilities of the Terminal Company, as joint 
owners of the terminal facilities, and as proprietary 
companies, is erroneous, and resulted in a serious 
and fundamental error in the decision of this case. 


On page 5, the Terminal Company states that the 
tenant lines 44 became, in practical effect, the joint 
owners (through stock ownership and the control pro¬ 
vided in the Operating Agreement and Stock j Trust 
Agreement) of the terminal facilities.” 


On the same page, the Terminal Company refers 
to the tenant lines as the 44 proprietary companies,;” and 
the same designation is used throughout the brief. 

j 

The companies are not termed proprietary; com¬ 
panies in the Operating Agreement or in any other 
document executed by the parties. They are referred 
to as the 44 Railway Companies,” and the payments as 
44 rentals,” or- “compensation.” The use of the term 
44 proprietary” is self-serving. It must be admitted 
that it has been effective, since the Commission leans 
very heavily on its erroneous designation of 44 Capital 
charges” of the 44 proprietary companies” in deciding 
that it does not have jurisdiction, under Sectioh 3 of 
the Interstate Commerce Act, to decide the complaint 
here involved (104 I.C.C. 224). 


The only correct approach is to consider the 
railway companies in their two actual relationships to 
the Terminal Company: (1) as tenants of the Terminal 
Company, paying compensation for the use |of its 
facilities, and (2) as owners of the Terminal Com¬ 
pany’s stock, which had no pecuniary value, and never 
could have any such value. 
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It is well settled that the owner of the capital stock 
of a corporation does not own the property of the cor¬ 
poration. 

In United States v. Delaware & Hudson Co., et al., 
213 U. S. 366, 29 S. Ct. 527, 538, the question was 
presented whether a common carrier which owned the 
capital stock of a company which produced or owned 
coal, had such an interest, direct or indirect, in the 
said commodity as to come within paragraph (8) of 
Section 1 of the Interstate Commerce Act, which for¬ 
bids the transportation by a common carrier of any 
article or commodity which it may have manufactured 
or produced, or may own, in whole or in part, or in 
which it may have an interest, except commodities nec¬ 
essary for its use as a common carrier. The court 
held that a common carrier which owned stock in such 
a corporation was not prohibited from transporting 
coal so produced or owned by the said corporation. It 
held: 

The ownership by a railway carrier of stock 
in a bona fide corporation manufacturing, mining, 
producing, or owning the commodity carried is not 
the ‘‘interest, direct or indirect,” in such com¬ 
modity, forbidden to the carrier by the Hepburn 
act of June 29, 1906, but such words are to be 
taken as embracing only a legal or equitable in¬ 
terest in the commodities to which they refer. 

It said: 

If the words in question are to be taken as 
embracing only a legal or equitable interest in 
the commodities to which they refer, they cannot 
be held to include commodities manufactured, 
mined, produced, or owned, etc., by a distinct cor¬ 
poration merely because of a stock ownership of 
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the carrier. Pullman } s Palace Car Co. v. Missouri 
P. R. Co., 115 U. S. 588, 29 L. ed. 499, 6 Sup. Ct. 
Rep. 194; Conley v. Mathieson Alkali Works, 190 
U. S. 406, 47 L. ed. 1113, 23 Sup. Ct. Rep.| 728. 

The court has continued to give effect to the dis¬ 
tinction between ownership of stock and ownership of 
the corporate property. The case of United States v. 
Elgin, 7. & E. By. Co., 298 U. S. 492, 56 S. Ct. 841, in¬ 
volved the so-called “Chicago Outer Belt Line.}’ The 
United States charged that that railway company 
violated the said paragraph (8) of Section 1 of the 
Act in transporting articles which were manufactured, 
mined, produced or owned by subsidiaries of the United 
States Steel Corporation. It also appeared that the 
latter corporation owned all of the stock of the rail¬ 
way company. The trial court found that (pi 842): 

Mere ownership by the United Stated Steel 
Corporation of all shares of both appellee and a 
producing subsidiary was not enough tb show 
that products made or owned by the lattbr were 
articles or commodities produced by the former, 
or under its authority, or which it owned in whole 
, or in part, or in which it had an interest, direct or 
indirect, and was forbidden to transport by the 
commodities clause. 

The Supreme Court distinguished the Reading 
case ( United States v. Reading Co., 253 U. S.j 26, 40 
S Ct. 425), finding that the evidence here showed only 
isolated and remote instances of control, sayihg that 
“The mere power to control, the possibility of initiat¬ 
ing unlawful conditions, is not enough, as j clearly 
pointed out in United States v. Delaware & H. Co., 
supra.” 

The Supreme Court has recognized the saime dis¬ 
tinction in holding that a stock dividend by a corpora- 
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tion is not taxable as income to the individual stock¬ 
holders. In the case of Eisner v. Macomber, 252 U. IS. 
189, 40 S. Ct. 189, the court said (p. 195): 

We have no doubt of the power or duty of a 
court to look through the form of the corporation 
and determine the question of the stockholder’s 
right, in order to ascertain whether he has received 
income taxable by Congress without apportionment. 
But looking through the form, we cannot disregard 
the essential truth disclosed, ignore the substantial 
difference between the corporation and stockholder, 
treat the entire organization as unreal, look upon 
stockholders as partners, when they are not such, 
treat them as having in equity a right to a parti¬ 
tion of the corporate assets, when they have none, 
and indulge the fiction that they have received 
arid realized a share of the profits of the companv 
which in truth they have neither received nor 
realized. 

This discussion of the relationship between a cor¬ 
poration and its stockholders would appear to be much 
in point. The Interstate Commerce Commission, in a 
space of three sentences, confused the rights and obli¬ 
gations of stockholders with an interest or ownership 
in the physical property of the corporation. 

m. 

The facilities of the Terminal Company are 
extensive, but except as to the passenger station, 
with respect to passenger business, constitute a 
relatively small percentage of the total terminal 
facilities in Kansas City. 

On page 5 of its brief the Terminal Company de¬ 
scribed its facilities, closing with the following state- 
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ment: 4 ‘and other comprehensive facilities constituting 
a completely integrated and unified freight and pas¬ 
senger terminal.’* The facilities of the Terminal Com¬ 
pany are extensive, but lest the court get the impres¬ 
sion that the Terminal Company provides substantially 

I 

all the terminal facilities in Kansas City, we call at¬ 
tention to the allegations of appellant’s complaint (R. 
35), from which it appears that the Terminal Com¬ 
pany owns four freight stations out of a total of 31, 
19 team tracks out of a total of 149, team track ca¬ 
pacity for 197 cars out of a total team track capacity 
for 1966 cars, 172 miles of track in the Kansas City 
switching district out of a total of 1090.5 miles of track, 
and that the Terminal Company has on its tracks 234 
industries out of a total number of industries bn rail- 

i 

road tracks in Kansas City of 967. 


IV. \ 

All the courts have held that the division of 
expense under the Operating Agreement imposes 
undue burdens and hardships upon the smaller 
users. At no time have the appellees undertaken 
to justify or excuse such burdens and hardships. 

On page 10 of its brief the Terminal Cbmpany 
quotes from the decision of the Commission in Mis- 
souri-Kansas-Texas Railroad Company v. Kansas City 
Terminal Railtvay Company , 198 I.C.C. 4, 11, in sup¬ 
port of the contention that the Commission <lid not 
consider the numerical basis for the division of interest 
and taxes “inherently inequitable.” 

i 

If the amount of use of a facility, by different 
tenants, were not substantially unequal, it might be held 
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that a division of interest and taxes on a numerical 
basis was not inherently unreasonable, but that situa¬ 
tion does not exist here. In the case of the Lons: 
Island Railroad, where a division of the expense of 
maintaining the Pennsylvania Station in New York 
City was before the Commission, the Commission did 
consider unreasonable a division of expense which was 
similar to that under the Terminal Operating Agree¬ 
ment. Long Island R. Co. Trackage , 162 I.C.C. 218, 180 
I.C.C. 439. It was there held inequitable for the Long 
Island to pay the overhead on any part of the station 
which was not used by it. 

In the Missouri-Kansas-Texas case , 104 I.C.C. 203, 
the Commission strongly urged that the Operating 
Agreement should be revised. It said: 

In reaching the foregoing conclusions we never¬ 
theless think that this case strongly suggests the 
advisability of a re-examination by the respective 
participating carriers of terminal arrangements 
which have been developed through past decades, 
including division of capital charges and adjust¬ 
ments of property interests. The subject is ob¬ 
viously of such importance to the public, including 
the railroads, that a reappraisal should be volun¬ 
tarily undertaken in the light of present condi¬ 
tions. 

After this suggestion by the Commission, however, 
no move was ever made by the Terminal Company, or 
by the larger users, with a view to making such a re¬ 
appraisal. 

Both this court and the Supreme Court of the 
United States also referred to the division of interest 
and taxes as unreasonable. 
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In United States ex rel. v. Interstate Commerce 
Commission, 71 F. (2d) 336, this court said| 

This suggestion of the Commission that the 
roads voluntarily amend the contract was iobviously 
the result of the conclusion, inevitable ip the cir¬ 
cumstances, that the smaller roads had made an 
unwise and oppressive agreement which in the light 
of subsequent events seriously impaired their 
ability to operate their properties on a satisfactory 
basis, and there can be no reasonable dopbt either 
of the fact or the result. Appellants’ use of the 
terminals now and for some years has averaged 
less than three per cent of the total use|, whereas 
their contribution to the payment of interest and 
taxes is 8% per cent. In dollars and qents each 
of the twelve railroads paid in the yeai* 1932 on 
account of interest and taxes approximately 
$200,000. Had these charges been divided on a 
user basis, some of the larger roads wjmld have 
paid approximately $600,000 and appellants only 
little more than $50,000. This is so because some 
of the smaller roads use the terminals foir a single 
passenger train a day, whereas some of khe larger 
roads operate from fifteen to twenty. ^o further 
illustrations are needed to show that the contract 
according to its terms imposes on the smaller lines 
payments altogether in excess of benefit§ received, 
and we have no reason to doubt that, if the con¬ 
tract were now in the making, the user; basis as 
applied both to fixed charges and operating ex¬ 
penses would be considered the only fait and rea¬ 
sonable method to adopt. 

The Commission, we think, share this view, 
and it is clear would have revised thfe contract 

r 

accordingly if they could have interpreted the stat¬ 
utes broadly enough to justify such action. 
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Justice Hitz, in a concurring opinion, but dissent¬ 
ing in part, said: 

i But the opinion of the court asserts that the 
contract seriously impairs the ability of the smaller 
roads to operate their properties satisfactorily, and 
I feel constrained to dissent from the view—though 
based on the ordinance for the Northwest Terri¬ 
tory and the other authorities cited—that a com¬ 
mon carrier subject to the provisions of these stat¬ 
utes may contract itself out of the power of the 
Commission by an arrangement involving so much 
of its revenue and covering so long a time as to 
- impair or destroy its power to perform its public 
obligations. 

The United States Supreme Court (United States 
v. Interstate Commerce Commission , 294 U. S. 50, 55) 
said: 

The Commission’s report indicates that the 
operating agreement is inequitable , since it calls 
for payments by the smaller lines in excess of 
benefits derived, and permits the larger lines to 
enjoy the use of the facilities at an expense, pro¬ 
portioned to use, much less than that imposed upon 
the smaller users. 

The lower court, in this case (R. 181), said: 

We are not here concerned with the merits 
of the controversy. It may be conceded that in 
their application, the terms of the Operating Agree¬ 
ment impose undue burdens and hardships upon 
the small user of the terminal facilities , and that 
it is inequitable to compel them to share equally 
the taxes and interest charges with the larger 
user. 
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V 

v * 

The alleged absolute and unlimited right of 
each tenant line to use every part of the Terminal 
Company’s facilities is misleading, since on account 
of the size, and amount of traffic, of the various 
tenant lines, and other reasons, it is impossible for 
them to make substantially equal use of those fa¬ 
cilities. 


On page 5. also, the Terminal Company[ in de¬ 
scribing its facilities states that each of th^ tenant 
lines has “an absolute and unlimited right to u£e every 
part” of the said facilities. 

It is idle, however, to speak of each of the tenant 
lines as having “an absolute and unlimited |right to 
use every part of the facilities” when, because of the 
varying size, amount of traffic, geographical (location, 
and extent of facilities, of the various tenant lines, it 
is impossible for them to make substantially eb[ual use 
of the Terminal Company’s facilities. The situation is 
aptly stated in Commissioner Eastman’s dissenting 
opinion, in 104 I.C.C. 240, as follows: 

There is only one ground upon whijih these 
payments for the use of the terminal facilities, 
which are so obviously disproportionate ti the ac¬ 
tual uses made, could conceivably be held to be free 
from undue prejudice or unjust discrimination. 
That ground, which is not mentioned by the ma¬ 
jority, is that the right to use is equal regardless 
of the extent to which the railway companies avail 
themselves of this right. That is to say, there is 
equality of opportunity. One answer to that is 
that here the right to use is not in all cases equal, 
since the terminal property is divided into zones 
and the right to use is confined to such (zones as 
each company selects for its own particular pur¬ 
poses. A more important answer is that the right 
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to use cannot justly, in actual practice, "be sepa¬ 
rated from the ability to avail of that right. It 
is perfectly obvious that where the railway com¬ 
panies differ so widely in size and in the physical 
location and characteristics of their lines entering 
the city, rights to use the terminal facilities are of 
wholly unequal importance and value. There is 
no way in which these differences in importance 
and value can be accurately measured except by 
the test of the actual use made. That is demon¬ 
strated by the widespread adoption of the user 
basis in similar situations, and was so found by 
the board of referees in St. Paul. ' Indeed, if any 
other basis should generally be required in agree¬ 
ments for joint use of terminal facilities in large 
cities, the extension and development of such highly 
desirable arrangements would probably come to 
an end. 


In the following table the average percentage of 
use, during the years 1924-1934, by each tenant line, 
of the facilties of the Terminal Company, is shown, to¬ 
gether with the total mileage, ton miles of revenue 
freight, and passenger miles, for the year 1933. of such 
company. The figures are taken from appellant’s com¬ 
plaint (K. 38-39): 


Average 
Per Cent, of 



Use 

Total 

Per Cent. Ton miles 

Per 

Passenger 

Per 


1924-34 

Mileage 

of Total 

Rev. Frt. 

Cent. 

Miles 

Cent. 

AT&SF 

26.54 

13.337 

15.96 

8.711,882.176 

16.06 

555,019.765 

21.75 

Alton 

5.44 

1.053 

1.26 

901.253.262 

1.66 

100.186,623 

3.93 

CB&Q 

8.83 

9,502 

11.37 

7,761,587,000 

14.30 

387.064,918 

15.17 

OGW 

2.17 

1,499 

1.79 

1,430.421,304 

2.64 

24,750,914 

.97 

CMStP&P 

2.69 

11,359 

13.59 

7,220,790.618 

13.31 

30S.540.537 

12.09 

CRI&P 

16.28 

8,333 

9.97 

5.094.596.849 

9.39 

307,625,771 

12.06 

KCS (incl. 







K&MR&T) 

2.18 

876 

1.05 

811,041,731 

1.49 

10,247,387 

.40 

M-K-T 

4.11 

3.800 

4.55 

1,827,697,738 

3.37 

86.748.192 

3.40 

M.P. 

16.30 

15.905 

19.03 

6.070.963.102 

11.19 

144,332,443 

5.66 

StL-SF 

4.43 

5,600 

6.70 

3.094.105.080 

5.70 

100.667,265 

3.95 

U.P. 

6,00 

9.788 

11.71 

8.298 797,800 

15.30 

429,554,155 

16.84 

Wabash 

4.32 

2.524 

3.02 

3.030.718.995 

5.59 

96.332,343 

3.73 

Total 


83,576 

100. 

54,253.855,655 

100. 

22,551,070,313 

100. 


(Ton mile and passenger milo figures obtained from Poor’s, 1934.) 








As will be noted, much the greatest use of the 
facilities of the Terminal Company is by two! of the 
largest lines, that is, the Santa Fe, with a total ^mileage 
of 13,337 miles, and the Missouri Pacific, with a total 
mileage of 15,905. The next largest user is the Rock 
Island, with a total mileage of 8,333 miles. All three 
of those companies are lines that pass through Kan¬ 
sas City, while as to practically all the remainder of 
the tenant lines, that is, the Alton, Chicago, Burlington 
& Quincy, Chicago Great Western, Chicago, Milwaukee, 
St. Paul & Pacific, Kansas City Southern, Missouri- 
Kansas-Texas,. Union Pacific and Wabash, Kansas 

City constitutes a terminus of each of those i lines. 

\ 

With the exception of the Chicago, Milwaukee, 
St. Paul & Pacific, the percentage of use varies roughly 
with the total mileage, revenue ton miles of j freight, 
and passenger miles, of each tenant line. 

Some of the reasons why particular tenant lines 
can and do make much greater use of the facilities of 
the Terminal Company than do others are siated in 
the complaint (R. 36) as follows: 

Many of the tenant lines, by reason of being 
larger systems, or by reason of the character and 
extent of their own facilities in Kansas Cit^, make 
a much greater use of the Terminal Company’s 
facilities than does the complainant. For illustra¬ 
tion, the Santa Fe and the Rock Island, in addition 
to operating a large number of passengeif trains, 
use the tracks of the Terminal Company for the 
operation of their through freight trains | passing 
through Kansas City. Those railroad companies 
and a number of the other tenant lines do not have 
direct connection with various others of thb tenant 
lines, and use the tracks of the Terminal Company 
in reaching the yards of such tenant lines in mak¬ 
ing deliveries of cars. 
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With reference to the situation of appellant, it is 
alleged in the complaint (R. 8) that: 

It is not practicable for complainant to make a 
substantially greater percentage of use of the 
freight and passenger facilities of the Terminal 
Company than it now does, having regard to its 
traffic and facilities and its obligation to pro¬ 
vide adequate, economical and efficient railway 
transportation service under honest and efficient 
management. 


VL 

Congress, by the various amendments to the 
Interstate Commerce Act, has unmistakably shown 
its intention to grant to the Commission jurisdic¬ 
tion over the alleged private and proprietary mat¬ 
ters between the carriers. It is the intervention of 
the public interest which confers such jurisdiction 
and conditions its exercise. 

On pages 21 to 31 of its brief, the Terminal Com¬ 
pany states that the court, in the Shreveport case , 
Houston etc. Co. v. United States, 234 U. S. 342, “did 
not even suggest that Section 3(1) affected a carrier 
in any other than its common carrier activities,’’ and 
appears to contend that the Terminal Company, and the 
railway companies who use its facilities, are not en¬ 
gaged in activities which are subject to regulation by 
Congress insofar as the charges of the Terminal Com¬ 
pany, on account of interest and taxes, are concerned. 
The Terminal Company appears to contend that these 
are “private” and “proprietary” charges, which are 
not subject to regulation. 

But the court, in the Shreveport case, says that 
“any discriminatory action or practice of interstate 
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carriers affecting interstate commerce” is declared 
to be unlawful. The statute deals with the effect of 
the action of interstate carriers. If the effect is un¬ 
duly burdensome or prejudicial to interstate com¬ 
merce, or cripples the carrier, or impairs its ability 
to perform its public duties, it comes within the con¬ 
demnation of the Act, and it is immaterial whether 
the injurious practice in itself is a part of Its com¬ 
mon carrier duties. The payment of annual; deficits 
arising from the operation of a branch line [was not 
a part of common carrier duties, but the effect of 
such payments imposed unlawful prejudice upon inter¬ 
state commerce which the Commission ordered to be 
removed. (Colorado v. United States , 271 U. IS. 153.) 
So the payment of the expense of maintaining general 
offices in Texas as required by a statute of that state 
was not a “common carrier activity/’ but its effect 
was to unduly burden interstate commerce, and the 
Commission ordered the removal of the burdenJ (Texas 
v. United States, 292 U. S. 522.) j 

Congress, in the amendments to the Interstate 
Commerce Act, has unmistakably shown thai, in its 
opinion, these are matters which are properly subject 
to supervision by the Commission. Congress has pro¬ 
vided for the regulation by the Interstate Commerce 
Commission of charges identical in kind, and charges 
identical in effect upon the carriers and shippers, with 
the charges imposed by the Terminal Company upon 

I 

the tenant lines. 

By paragraph (4) of Section 3, Congress has given 
the Commission the power to require the use by one 

carrier of the terminals of another carrier, and to fix 
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the terms upon which such use shall be granted. The 
only reason why appellant cannot proceed under para¬ 
graph (4) of Section 3 is the fact that the Operating 
Agreement runs for such a long period, viz., 200 years 
from 1914; but the passage by Congress of that pro¬ 
vision shows conclusively the fallacy of the Terminal 
Company’s argument that such charges are, as a 
matter of law, immune from regulation, or that Con¬ 
gress intends that they shall be immune from regula¬ 
tion. Charges for use by one company of the tracks 
of another are identical in effect, upon the carrier and 
its shippers, with the charges of the Terminal Com¬ 
pany, and such trackage charges are subject to re¬ 
view by the Commission, and to being fixed by that 
body, if the charges are found to be unreasonable. 
Long Island R. Co. Trackage, 162 I.C.C. 218, 180 I.C.C. 
439. The division of revenue from joint rates and 
fares is identical in its effect upon the carriers and 
shippers with the charges imposed under the Operat¬ 
ing Agreement, and such divisions, whether covered by 
contract or not , are subject to revision and to change 
by the; Commission, under paragraph (6) of Section 
15. (New England Divisions Case , 261 U. S. 184.) 

VII. 

Appellant’s position under paragraph (3) of 
Section 3. 

On page 24 of its brief the Terminal Company dis¬ 
cusses paragraph (3) of Section 3, and states that ap¬ 
pellants complaint before the Commission and its 
amended petition in the District Court will be searched 
in vain for any allegation regarding discrimination in 
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the furnishing of facilities for the interchange of 
loaded and empty freight cars and the interchange 
of passengers, baggage, mail and express betwjeen the 
tenant lines. It is not contended by appellant that 
there is a discrimination in the furnishing of the 
physical facilities. Appellant does contend th$t there 
is unlawful discrimination in the charges made for 
the use of the Terminal Company’s property, in such 
interchange (Appellant’s Brief, p. 80). 


VIII. 

The cases cited by the Terminal Company, 
which were decided shortly after the passage of 
the Act to Regulate Commerce, are of littlp or no 
value in determining the question involved; in this 
case. 

On pages 27 to 29 of its brief, the Terminal Com¬ 
pany cites certain cases as supporting its contention 
that paragraph (1) of Section 3 does not include dis¬ 
crimination by one carrier against another. 

The principal case cited is Oregon Short Line & 
U. N. Ry. Co . v. Northern Pacific R. Co., 61 Fed. 158, 
which was decided on April 12, 1894, only seven years 
after the passage of the Act to Regulate Cdmmerce. 
The Oregon Short Line complained because the North¬ 
ern Pacific refused to accept, at Portland, Oregon, 
freight cars belonging to other companies and which 
were moving between certain points of origin and 
destination, unless the Oregon Short Line wcjuld pay 
the car mileage thereon, or transfer the freight to 
Northern Pacific cars (in which case there would be 
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no car mileage dne), also unless the Oregon Short 
Line would prepay the charges from Portland to 
destination. Complaint was also made that the North¬ 
ern Pacific refused to pay to the Oregon Short Line 
freight charges due on such cars for the transporta¬ 
tion to Portland, and that it refused to honor on its 
trains through tickets issued by the Oregon Short 
Line for passengers between certain points of origin 
and destination. 

It was charged that the Northern Pacific dis¬ 
criminated in favor of the Southern Pacific and against 
the Oregon Short Line in the latter respect, but that 
charge was not proved (61 Fed. 159). 

The court quoted all of Section 3, which then read 
as follows: 

i Sec. 3. That it shall be unlawful for any com¬ 
mon carrier subject to the provisions of this act 
to make or give any undue or unreasonable prefer¬ 
ence or advantage to any particular person, com¬ 
pany, firm, corporation, or locality, or any par¬ 
ticular description of traffic, in any respect what¬ 
soever, or to subject any particular person, com¬ 
pany, firm, corporation or locality, or any par¬ 
ticular description of traffic to any undue or un¬ 
reasonable prejudice or disadvantage in any re- 
* speet whatsoever. Every common carrier subject 
to the provisions of this act shall, according to 
their respective powers, afford all reasonable, 
proper and equal facilities for the interchange of 
traffic between their respective lines, and for the 
receiving, forwarding, and delivering of passengers 
and property to and from their several lines and 
those connecting therewith and shall not dis¬ 
criminate in their rates and charges between such 
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connecting lines. But this shall not be construed 
as requiring any such common carrier to give the 
use of its tracks or terminal facilities to another 
carrier engaged in like business. 


After quoting the said section, the court said} 

The first part of this section prohibit^ prefer¬ 
ence to persons, firms or corporations and to lo¬ 
calities and traffic, and prohibits the subjecting of 
either to prejudice or disadvantage. The evidence 
shows that there was no preference giveii to any 
person, firm or corporation in the sense- of this 
section, and no traffic or locality is coniplaining, 
unless the complaint of appellant is si}ch. But 
we do not think it is competent for a railroad com¬ 
pany to appropriate the grievance of a traffic or 
locality under Section 3, and complain oh account 
of it. 


The court did not construe the provisions 


of para¬ 


graph (1) of Section 3 to determine whether or not 
railroad companies came within the natural meaning 
of that paragraph, but based its decision upon the as¬ 
sumed intention of Congress. 


The court said: 

l 

To construe the section so as to authorize a 
railroad to complain for a traffic or locality would 
seem to confound the distinction made lj)y it and 
make the second part of it superfluous. The regu¬ 
lation of the roads was undoubtedly in the in¬ 
terest of their customers, but it left them powers 
and privileges between themselves which might af¬ 
fect their customers; indeed, left powers and 
privileges in them as regards their customers be¬ 
cause all favor and discrimination is not forbidden 
even between them. 
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The court then passed to a consideration of what is 
now paragraph (3) of Section 3, and held that the 
Oregon Short Line was not entitled to relief under that 
paragraph. 

The court stated that very little light was to be 
obtained from the English act on this subject, and not 
much from the debates in Congress. It quoted from a 
speech by Senator Cullom, Chairman of the Senate Com¬ 
mittee on Interstate and Foreign Commerce, in which, 
in part, Senator Cullom said: 

The third section is broader and more general 
in its terms, and should perhaps have been made 
the second section, as it contains a general prohibi¬ 
tion of every variety of unjust discrimination. The 
section covers all subjects. 

The court said further: 

Not all preference is prohibited, . . . only 
undue and unreasonable preference; and the facili¬ 
ties which are required to be granted have two 
limitations: they do not include tracks and ter¬ 
minal facilities, and they must be reasonable and 
proper . . . 

Of course if appellant’s construction of Section 
3 be correct, and it can compel appellee to receive 
one car. by the same right it may compel the re¬ 
ceipt of many, and what more would be necessary 
to take the use of tracks? We think nothing. The 
attachment of the locomotive would only affect the 
degree of use ... A construction which permits 
the use of tracks we are forbidden to entertain. 

Since the above case was decided, the clause for¬ 
bidding the granting of the use of the terminal 
facilities of one carrier to another has been repealed 
and paragraph (4) of Section 3 has been enacted. 
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The second section to which Senator Collum re¬ 
ferred in the above speech forbids the charging or re¬ 
ceiving from any person, by means of any special rate, 
rebate or other device, of a greater or less compensa¬ 
tion for any service rendered, in the transportation of 
persons or property, than is received from any other 
person for a like and contemporary service, and de¬ 
clares the same to be unjust discrimination. The con¬ 
tention of the Terminal Company would apparently 
give Section 3(1) almost as narrow and restricted a 
meaning as the said Section 2. 

! 

Likewise in Delaware L. & W. R. Co. v. Kuf-ter , 147 
Fed. 51, decided May 22, 1906, which is also cited by 

* i 

the Terminal Company, the court, in making at similar 
holding as to the scope of paragraph (1) of Section 3 

said: i 

Subject to the two leading prohibitions, that 
their charges shall not be unjust and unreasonable 
and that they shall not unjustly discriminate so as 
to give undue preference or disadvantage to! persons 
or traffic similarly circumstanced, the Interstate 
Commerce Act “ leaves common carriers as they 
were at the common law, free to make special rates 
looking to the increase of their business, to classify 
their traffic, to adjust and apportion their rates 
so as to meet the necessities of commerce and their 
own situation and relation to it, and generally to 
manage their important interests upon the same 
principles which are regarded as sound and adopted 
in other trades and pursuits.” 

i 

Since the above decisions were rendered, however, 
Congress has adopted amendments to the Interstate 
Commerce Act granting to the Commission jurisdiction 
over practically all the matters mentioned in the above 


24 


quotations. The prohibition against the Commission 
requiring the common use of terminals has been repealed 
and in its place the Commission has been given the 
power to require the use of the terminals of one carrier 
by another if it be found to be practicable, without sub¬ 
stantially impairing the ability of the carrier owning 
or entitled to the enjoyment of the facilities, to handle 
its own business [Section 3(4)]. In Section 1 the Com¬ 
mission has been granted the authority to regulate the 
furnishing of cars for the use of one carrier by another 
and the compensation for such use, and in emergencies 
to order the joint use of terminals and routing of 
traffic. In paragraph (3) of Section 15 the Commission 
has been authorized to establish joint through routes 
and rates, and to fix the divisions in connection there¬ 
with; under the provisions of paragraph (6) of the same 
section the Commission has been authorized to fix divi¬ 
sions between the carriers, whether such divisions are 
covered by contract or not; under paragraph (10) of 
the same section, in the case of traffic not routed by 
the shipper, the Commission has been granted authority 
to direct the route which such traffic shall take after it 
arrives at the terminus of one carrier, or at a junction 
point with another carrier and is to be there delivered 
to another carrier. Under paragraph (11) of Section 
20 the initial carrier is made liable to the shipper for 
loss or damage occurring upon the line of any carrier 
participating in the transportation of the shipment. 

Many of the above are matters which were formerly 
considered to be the private concern and business of 
the carriers. In view of the scope and purpose of 
these amendments, it is obvious that the above deci¬ 
sions, which are relied upon by the Terminal Com- 




! 

i 
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panv, are of little or no value in determining the 

meaning of the Interstate Commerce Act in its present 
form. 

Congress has now, as the Commission concedes, 
clearly shown its intention that undue prejudice to or 
undue burdens on interstate commerce shall be re¬ 
moved. 

The Commission (R. 119) says: 

They (complainant and cross-complainants) 
assert that it is the established policy of Copgress, 
as embodied in the Act, to preserve the earning ca¬ 
pacity and to conserve the financial resources of 
individual carriers to the end that they may pro¬ 
vide efficient and economical transportation serv¬ 
ice; and that in aid of this policy the Commission 
is vested with authority to prevent or remove 
unlawful prejudice to, undue burdens upop or il¬ 
legal obstructions to their interstate commerce such 
as those alleged in the complaint. 

The new railroad policy, they say, introduced 
by the Transportation Act, 1920, and by subsequent 
legislation, imperatively requires economy and ef¬ 
ficiency in railroad operation and the prevention 
or removal by the Commission of undue prejudice 
to or undue burdens upon interstate transporta¬ 
tion. 


The Commission, after reviewing the provisions of 
the Act and the decisions of the Supreme Court of the 
United States, said (R. 127): j 

While the Act does disclose a policy of 
Congress of the nature alleged by complainants, 
and when this Commission acts in response to some 
duty imposed or authority created by the Act, it 
must act in such manner as to give effect to the 


i 

I 
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legislative purpose, we must reject complainants ’ 
contention that we can assume jurisdiction and act 
to carry out that policy independently of some 
duty imposed or authority created by the Act. 

But inasmuch as Section 3 was originally held not 
to include certain forms of undue discrimination by 
one carrier against another on account of the assumed 
intention of Congress, what possible reason is there 
why, after Congress has unmistakably shown its inten¬ 
tion that all forms of undue burdens and prejudice 
shall be removed, Section 3 should not be construed and 
applied in accordance with that intention? 


IX. 

Discrimination or prejudice against interstate 
commerce is not limited to different treatment as 
between interstate and intrastate commerce. 

On page 23 of the Terminal Company’s brief it is 
asserted that “ discrimination against interstate com¬ 
merce necessarily implies different treatment as be¬ 
tween interstate and intrastate commerce,” and also, 
on page 24, it is stated that “a burden which bears 
equally upon interstate commerce and intrastate com¬ 
merce does not discriminate against interstate com¬ 
merce.” 

Both of these assertions are, we submit, in direct 
conflict with decisions of the courts. 

Bearing in mind that Congress in enacting Sec¬ 
tion 13(4) intended to incorporate into legislative en¬ 
actment the rule of the Shreveport case , so far as it 
affects ! discrimination against interstate commerce 






caused by discriminatory intrastate rates, which we 
assert to be the fact and which the Terminal Com¬ 
pany admits, the following quotation from Florida v. 
United States, 292 U. S. 1, 12, is a very clear declara¬ 
tion that discrimination against interstate commerce 
extends to other matters than the relation between in¬ 


terstate and intrastate commerce. The cou 
said: 


crt there 


The authority conferred upon the Coidimission 
by Section 13(4) of the Interstate Commerce Act 
with respect to intrastate rates is not different in 
its quality or effect from that given to tfhe Com¬ 
mission to prevent other sources of unjjust dis¬ 
crimination against interstate commerce. | 


The court cited the Shreveport case as supporting 
the foregoing statement. The court in the foregoing 
excerpt from the Florida case states in plain and un¬ 
ambiguous words that there are other sorts of un¬ 
just discrimination against interstate commerce than 
those arising with respect to intrastate rates. 

! 

Other decisions lead to the same conclusion. 

i 

In the case of Colorado v. United States, 271 U. S. 
153, 162, the court gave illustrations of the various 
ways in which prejudice to interstate comnderce may 
be effected. One way is by excessive expenditures 
from the common fund in the local interest, thereby 
lessening the ability of the carrier properly td serve in¬ 
terstate commerce. 

j 

This statement very aptly characterizes |the exces¬ 
sive expenditures from the common fund by jthe appel¬ 
lant and other small users, lessening their ability 
properly to serve interstate commerce. There is not 
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involved here any relation whatsoever between inter¬ 
state and intrastate commerce. The prejudice arising 
from such excessive expenditures bears equally upon 
interstate commerce and intrastate commerce. The 
ultimate question, and the one wdth which the law is 
concerned is whether an injury is inflicted upon inter¬ 
state commerce. It is of no legal significance that 
at the same time an injury may be inflicted upon 
intrastate commerce. 

Other illustrations are given in the case cited 
above. One is that the exertion of federal power to 
prevent prejudice to interstate commerce is properly 
applicable to a case 4 4 when the state authorities seek 
to compel the erection of a union station so expensive 
as unduly to deplete the financial resources of the 
carriers” ( Railroad Commission v. Southern Pacific 
Ry. Co., 264 U. S. 331); or 4 4 when one railroad seeks 
to construct an interstate branch line which will de¬ 
plete its own financial resources or those of another 
intrastate carrier” ( Texas & Pacific Railway Co. v. 
Gulfj'C. & S. F. R. Co., 270 U. S. 266). The court adds 
that the jurisdiction exercised by the Commission in 
those cases is in its essence that which was invoked in 
the Shreveport case. 

In the illustrations above given the prejudice to 
interstate commerce bore not only upon interstate 
commerce but of necessity upon intrastate commerce, 
since the prejudice consisted in the depletion of the 
financial resources of the carriers, which naturally dis¬ 
abled them from the performance of both interstate 
and intrastate duties. 


In the Tap Line Cases , 234 U. S. 1, the Commis¬ 
sion in its report, 23 I.C.C. 277, 283, found t^iat the 
payment of divisions or allowances by the truiik lines 
to the tap lines was unduly and unreasonably preferen¬ 
tial and resulted in illegal discrimination. The pay¬ 
ment of these divisions or allowances obviously! would 

1 

apply to intrastate shipments as well as to interstate 
shipments, and there is nothing in the case to indicate 
that there was any prejudice or discrimination aris¬ 
ing from a different treatment of interstate and intra¬ 
state traffic. The court said, in speaking of thd power 
of the Commission: 

i 

That body has the authority, and it| is its 
duty, to reach all unlawful discriminatory practices 
resulting in favoritism and unfair advantages to 
particular shippers or carriers. 


It will be noted that the court does not limit “ dis¬ 
criminatory practices ’ 9 referred to to those resulting 
from a difference of treatment between interstate and 

i 

intrastate commerce. And it is quite obvious Ijhat the 
discriminatory practices affected both interstate and 
intrastate commerce in precisely the same manner, that 
is, the trunk lines paying the divisions were |to that 
extent disabled from performing both interstate and 
intrastate duties. 


The case of Alabama & Vicksburg By, Co, v. Jack- 
son & Eastern By. Co., 271 U. S. 244, upheld thb exclu¬ 
sive control and jurisdiction of the Interstate Com¬ 
merce Commission over physical connections between 
railroads engaged in interstate commerce, although it 
was conceded that none of the provisions of the Act 
conferred such jurisdiction in specific term$. The 


court (held that if the junction of the two railroads 
should be made where the state court ordered it to be 
made, interstate commerce would be imperiled and 
that that fact alone was sufficient to vest the Interstate 
Commerce Commission with jurisdiction. Naturally 
there was involved no different treatment as between 
interstate and intrastate commerce, and it is obvious 
that if interstate commerce would be imperiled the 
same would be true of intrastate commerce. 

In United States v. Pennsylvania Railroad Co., 
266 U. S. 191, it was argued that certain specific 
powers granted the Commission in the Transportation 
Act had had the effect “to restrict the Commission’s 
general power to prevent unjust discrimination, pro¬ 
hibited by Section 3,” but the court held that the argu¬ 
ment was unsound, saying: 

There is nothing in the Act to Regulate Com¬ 
merce as originally enacted or in the Transporta¬ 
tion Act, 1920, or in any earlier amendment, which 
indicates a purpose on the part of Congress either 
to allow a carrier to create undue prejudice by the 
use of facilities possessed, or to narrow the Com¬ 
mission’s power to prevent unjust discrimination. 

Many other decisions of a similar nature might 
be cited. The foregoing, however, should be all that 
is necessary to demonstrate the unsoundness of the 
contention of the Terminal Company. 










I 

i 


31 

X. 

Congress has found it necessary to adopt many 
provisions, in addition to paragraph (3) of Section 
3, for the regulation of the carriers between them¬ 
selves. 

On page 26 of its brief the Terminal Company 
says: j 

The Commission was contrasting the relation 
of the shipper to the carriers’ relations ijo each 
other. It emphasized that the relations of the car¬ 
riers to each other as carriers was covered by 
paragraph (3) of Section 3, and not by paragraph 
( 1 ). 

As discussed in Points VI and VIII of this brief, 
however, the Congress has found it necessary, ip order 
to carry out its policy, to adopt many amendments to 
the Interstate Commerce Act, in addition to tlie pro¬ 
visions of Section 3, for the purpose of regulating the 
relations of the carriers between themselves. 


XL j 

If the Commission should fix the compensation 
to be paid by the tenant lines for the use j of the 
Terminal Company’s facilities, it would not be 
necessary to revise the other terms of the Operating 
Agreement. 

The Terminal Company argues at page 39, j et seq., 
of its brief, that if the Commission should fix the 
compensation to be paid by the tenant lines op some 
fair, just and equitable basis in lieu of the contribu¬ 
tions exacted by the Operating Agreement, the entire 
contract would have to be revised in order to dp equity 
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among the parties. But this argument is of no force 
in view of the fact, as set forth in appellant’s brief, 
page 120, et seq., that the law wrote into the Operating 
Agreement a provision that it was subject to modifica¬ 
tion whenever in the course of its execution it should 
come in conflict with statutory provisions enacted to 
carry out the policy of Congress in the regulation of 
interstate commerce. If the contract had said in ex¬ 
press words that it was subject to modification as to its 
terms whenever the effect of its execution should be 
to impose undue burdens, prejudice or discrimination 
against interstate commerce, as Congress, through the 
action of its subordinate body, might determine, then it 
is qu ; te apparent that the fixation by the Commission of 
compensation for the use of the Terminal Company’s 
facilities would automatically take the place of that 
expressed in the agreement. No one could complain of 
this, since all parties would have assented to it in the 
beginning. The effect is precisely the same as though 
the contract had contained that provision in express 
language when it was executed by the parties. There 
would therefore be no occasion for the revision of the 
entire contract to do equity among the parties. There 
would be no equities to adjust. Nor could anyone 
validly put forward a claim that it was deprived of its 
property without due process of law. This latter 
proposition is specifically ruled upon in New York v. 
United States , 257 U. S. 591, where the court (601) said 
that the action of the Commission in fixing a passenger 
rate of 3.6^ per mile, in lieu of the 2^ per mile contained 
in the charter of the New York Central, did not deprive 
the State of New York or her people of due process 
of law. 



The arguments advanced by the Terminal Company 
would be quite as applicable to the effect of the gold 
clause decision in Norman v. Baltimore & Ohio, 294 U. 
S. 29, holding invalid the gold clauses in mortgage bonds 
because in confl’ct with the policy of Congress. As 
pointed out in appellants brief (pp 123, 124), thh effect 
of this decision was to substitute the federal statute 

I 

enacted by Congress in the regulation of the currency 
of the country for the contractual payments required 
under Section 1 of Article II of the Operating j Agree¬ 
ment requiring payments of compensation for ^;he use 
of the Terminal Company properties to be made “in 
gold coin of the United States of America of the present 
standard of weight and fineness or its equivalent.” 
The same is true of the mortgage bonds of the Terminal 
Company, which by their terms require both principal 
and interest to be paid in gold or its equivalent. The 
Terminal Company does not argue, and naturally cannot 
successfully argue, that the invalidation of these pro¬ 
visions operated as a denial of due process of law, or 

i 

that it required a rewriting of the Operating Agreement 
or the mortgage or deed of trust of the Terminal Com¬ 
pany, or the bonds and coupons issued thereunder, in 
order to do equity among the parties. 

The Terminal Company would not think of arguing 
that the abrogation of the gold clause in its mortgage 
bonds would entitle a holder of such bonds yho had 
purchased them with the proceeds of a sale| of his 
property, relying upon the gold clause therein, to be 
restored to the position he was in prior to such pur¬ 
chase, and to have the property restored to Inin which 
was sold for the purchase of the bonds. 
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A complete answer to the argument of the Terminal 
Company is that one will not be heard to complain of 
what he has voluntarily agreed in his contract may be 
done, and it is idle to say that the signers of the 
Operating Agreement or any other agreement which 
conceivably might adversely affect interstate commerce 
did not agree at the time of the making of the contract 
that its provisions should be subject to modification or 
abrogation in the event that they were held by lawful 
authority to be burdensome or preferential to, or dis¬ 
criminatory against, interstate commerce. 

On page 9 of its brief, the Commission quotes a 
portion of its report in this case (211 I.C.C. 291, 294-5), 
in which it says, in part: 

We therefore had squarely before us the ques¬ 
tion of whether we had the power to reform the 
contract in question. 

Appellant has not, in any stage of this litigation, 
contended that the Commission has the power to re¬ 
form a contract. When the Commission makes an or¬ 
der, establishing rates, removing discrimination in rates, 
charges or practices, authorizing control of one carrier 
by another, or in any other matter within its juris¬ 
diction, state charters, state statutes and contracts are 
superseded and suspended, to the extent that they are 
inconsistent with the Commission’s order, but the Com¬ 
mission does not reform the charter, statute or contract 
which is affected. 
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xn. 

The doctrine of res judicata does not apply. 

The question of res judicata which is discussed on 
pages 50 to 84 of the Terminal Company’s br^ef, has 
been fully discussed on pages 129 to 170 of appellant’s 
original brief, to which reference is made. 

On page 71 of the Terminal Company’s brief, the 
Terminal Company properly calls attention to the fact 
that the decision in Russell v. Russell, 129 F^d. 434, 
was overruled (same case, 134 Fed. 840, C.C.A. 3). Our 
contention, however, is not in conflict with the said 
decision of the Circuit Court of Appeals. The said 
court held: 

A question expressly determined by a qourt of 
equity, whose decree is affirmed on appeal^ is res 
judicata between the parties, although such ques¬ 
tion was not considered by the appellate court, 
whose affirmance was based on other grounds. 

i 

The new issues in this case tendered in the com¬ 
plaint, were not passed upon either by the Commission 
or the courts in the Katy case. As we said j in our 
original brief (p. 136): | 

The (Supreme) court’s decision was, of course, 
based upon the issues thus stated by it. Thik would 
be true even if other issues had been pleaded and 
taken into consideration by the Commission and 
by the lower court, which, however, is not tjhe case 
here. 

We also wish to comment upon the followdig mat¬ 
ters in the brief of the Interstate Commerce Cfommis- 
sion: 


36 


XIII. 

The lower court did not hold that the Commis¬ 
sion had no jurisdiction. It held that the Commis¬ 
sion’s decision was not so clearly erroneous as to 
call for the issuance of mandamus. 

On page 14 of its brief, the Commission says: 

In its memorandum opinion overruling the 
demurrer to the answers (18 Fed. Supp 94) (R. 
175), the lower court ably discussed the issues and 
held (1) the Interstate Commerce Act did not con¬ 
fer upon the Commission authority to abrogate the 
contract and grant the relief prayed, hence the 
writ should not issue (R. 182), and (2) the case 
was res judicata (R. 183). 

We submit that the Commission has inadvertently 
erred in the above statement that the lower court held 
that the Interstate Commerce Act did not confer upon 
the Commission authority to grant the relief prayed. 
The court said (R. 182): 

The report of the Commission indicates that 
its conclusion was not so clearly erroneous as to 
call for the exercise of the extraordinary power 
involved in the issuance of mandamus. 

The Act does not “beyond peradventure” con¬ 
fer jurisdiction upon the Commission to entertain 
the complaint and decide it upon the merits. On 
the contrary, such power and authority are not ex¬ 
pressly delegated. The so-called “pervasive spirit 
of the Act” is of no avail. Therefore, applying the 
well settled principles of the law of mandamus, the 
court is of the opinion that the writ should not 
issue. 


XIV. 

Appellant has a direct interest in the grievance 
set forth in the complaint, the said complaint be¬ 
ing on behalf of itself, its shippers and passengers 
and the public generally. j 

On page 25 of its brief, the Commission invokes the 
rule that a party cannot complain of a grievance not 
his. In this case, however, the appellant has a direct 
interest, and it has a right to file a complaint, on behalf 
of itself and its shippers and passengers, as well as of 
the other small users and the public generally. 

The first decision quoted on page 25 of the Com¬ 
mission’s brief appears to be in harmony with th^ above 
statement, for the court, in the said case ( Interstate 
Commerce Commission v. Chicago , Rock Island s Par- 
cific Ry. Co., 218 TJ. S. 88, 109) says: 

That the companies may complain of [the re¬ 
duction made by the Commission so far as it affects 
their revenues is one thing. To complain 6f it as 
it may affect shippers or trade centers is another. 
We have said several times that we will not listen 
to a party who complains of a grievance which is 
not his. 

In Baltimore & Ohio Railroad Co. v. United States, 
264 U. S. 258, the Baltimore & Ohio and other ijailroad 
companies sued to set aside an order of the Commission 
which authorized the New York Central to acquire con¬ 
trol of certain terminal railroads in the City of Chicago. 
It was contended that the Baltimore & Ohio and other 
complaining railroads did not have the legal interest 
necessary to entitle them to challenge the ordjer. In 
overruling the contention the court said 
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that they (the complaining railroads) have in fact 
a vital interest is admitted. They are the com¬ 
petitors of the New York Central. Practically all 
the tonnage originated at or destined to points on 
these terminal railroads is competitive in that the 
same can be hauled either over the lines of the 
New York Central or over those of the plaintiff. 


The court continued, citing the above case of Inter¬ 
state Commerce Commission v. Chicago R. I. <£ P. R . 
Co., and saying: 

The diversion of traffic has already subjected 
the plaintiffs to irreparable injury. The loss sus¬ 
tained exceeds $10,000,000. Continued control by 
the New York Central will subject them to an 
annual loss in net earnings of approximately that 
amount. If, as suggested in Interstate Commerce 
Commission v. Chicago, R. I. & P. R. Co., 218 U. 
S. 88, 109, a legal interest exists where carriers’ 
revenues mav be affected, there is clearlv such an 
interest here. 


i This loss is not the incident of more effective 
competition. Compare Edward Himes Yellow Pine 
Trustees v. United States, 263 TJ. S. 143, 148. It is 
injury inflicted by denying to the plaintiffs equality 
of treatment. To such treatment carriers are, 
under the Interstate Commerce Act f as fully entitled 
as any shipper . 


The court then states that it is true that before 
the Transportation Act, 1920, the New York Central 
could have purchased the said terminal railroads and, 
under Section 3, could have excluded all other carriers 
from the use of those terminals, but it calls attention 
to the fact that that provision of Section 3 has been 
repealed, provision has been made for requiring the 
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joint use of terminals, and any acquisition of a rail¬ 
road by a carrier, unless authorized by the Cominission, 
has been prohibited. The court then continues: 


By reason of this legislation the plaintiffs, 
being competitors of the New York Central and 
users of the terminal railroads theretofore neutral 
have a special interest in the proposal to transfer 
the control to that company. 


XV. 

Conclusion. 


The holding of the lower court was that the de¬ 
cision of the Commission that it had no power, under 
the Interstate Commerce Act, to hear and decide the 
complaint involved herein, was not so plainly and 
palpably wrong as a matter of law that the jwrit of 

i 

mandamus should issue. 

But the Commission’s legal conclusion fhat the 
charges against the railway companies, on account of 
the Terminal Company’s outlays for interest arid taxes, 
are capital charges and not charges for the use, by 
the said railway companies, of the facilities of the 
Terminal Company, is plainly and palpably wrbng, for 
the reasons stated herein and in appellant’s joriginal 
brief (pp. 92-100). The decision of the Conjunission 
was based upon that erroneous legal conclusiori, for it 
carefully limited its decision to the case of such al¬ 
leged “capital charges” against the so-calle^ “pro¬ 
prietary companies,” and obviousy would not hold that, 
generally, it had no jurisdiction over undue burdens 
and unjust discrimination against the traffic of a car- 
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rier through unjust charges and exactions imposed by 
another carrier. In view of this obscuring of the ques¬ 
tion through a plain and palpable error on the part 
of the Commission, upon a question of law, we submit 
that appellant is entitled to a writ of mandamus, for 
the reason that the decision of the Commission is 
clearly and palpably wrong, in the above respect. 

Respectfully submitted, 
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A. F. Smith, 
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